United States Court of Appeals 


for the Second Circuit 


APPENDIX 


United States Court of Appeals 


For the Second Circuit 


COLUMBIA BROADCASTING SYSTEM, INC., 


Plaintiff-Appe 


against 


AMERICAN ОСІ 
AUTHORS AND 


ЕТҮ OF COMPOSERS, 
PUBLISHERS, et al., 
Defendants-A ppellees. 


On Appeal from the United States District Court 


for the Southern 


JOINT 


District of New York 


PPENDIX 


VOLUME 11 — TRIAL TRANSCRIPT — Pages 2933 to 3201 


CRAVATH, 


"Attorneys for Plaintiff-. 


One Chase 
New \ ork, 
( 212 
А PauL, Wkiss, RIFKIND, 


WHARTON & GARRISON 
345 Park Avenue 


New York, New York 10022 
(212) 644-3000 
BERNARD ROMAN, 1%54. 
One Lincoln Plaza 
New York, New York 10023 


(212) 595-3050 


Attorneys for Defendants-A ppellees 
ASC AF, et al. 


HUGHES 110ввАвр & REED 
Attorneys for Defendants-A ppellees 
Broadcast Music, Inc., ct al. 
One Wall Street 
New York, Ncv York 10005 
(212) WH 3-6500 


STROOCK & Ѕткооск & LAVAN 
ttorneys for Defendant-A ppellee 
Warner Bros. Inc. 

61 Broadway 
New York, New York 10004 
(12) 425-5200 


WAINE & 


Manhattan РІ 
New York lt 
) 422-3000 


SIMPSON ' 

Ittorneys for Defendants- 
MCA, Inc., and Duchess Music Corp. 
One Battery Park Plaza 
New York, New York 10004 
(212) 483-9000 


es 


LINDEN & DEUTSCH 
Ittorneys for Defendants-A ppellees 
G. Schirmer, Inc., and 
Associated Music Publishers, Inc. 
110 East 59th Street 
New York, New York 10022 
(212) 758-1100 


HorHEIMER, GARTLIR, 
GOTTLIEB & Gross 
Attorneys for Defendants-A ppellees 
Essex Music, Inc., and 
Hollis Music, Inc. 

100 Park Avenue 
New York, New York 10017 
(212) 725-0400 


PAGINATION AS IN ORIGIN:;, COPY 


TABLE ОҒ CONTENTS 


COURT PAPERS 


VOLUME 1 


Docket Entries 
Complaint 
Exhibit A 
Exhibit B 
Exhibit C 
ASCAP Answer and Counterclaim 
Excerpts from BMI’s Answer and Counterclaim 
Reply to ASCAP’s Counterclaim 


Reply Memorandum in Support of BMI's Motion for Prelim- 


inary Injunction, dated July 9, 1970 
Appendix 
Transcript of Proceedings of July 10, 1970 
Affidavit of Amalya L. Kearse, sworn to April 26, 1971 
Excerpts from Appendix to Plaintiff’s Memorandum in Ор- 
position to Defendants’ Motion for Summary Judgment, 


dated August 16, 1971 


ASCAP’s Reply Memorandum in Support of its Motion for 
Summary Judgment, dated September 3, 1971 


Transcript of Proceedings of September 14, 1971 


PAGE 


JA1 


ЈА19 
JA31 
JA33 
JA35 


ЈАЗ? 
JA64 


JAT9 


JA94 
JA115 


J A132 


ЈА170 


ЈА177 


J A185 


J A197 


-. 


ІІ 


VOLUME 2 


Excerpts from Plaintiff’s Memorandum іп Support of Its 
Rule 37 Motion to Compel Answers to Interrogatories, 
and Production of Documents, dated August 25, 1972 


ASCAP Memorandum in Opposition to CBS’ Motion to Com 
pel Answers to Interrogatories and Production of Docu 
ments, dated September 27, 1972 


Excerpts from CBS’ Memorandum in Opposition to ASCAP's 
Motion for a Protective Order dated September 29, 1972 


Excerpts from ASCAP's Trial Brief dated April 25, 1973 
Excerpts from BMI Trial Memorandum dated April 25, 1973 
Excerpts from Plaintiff's Post-trial Brief dated April 8, 1974 
Excerpts from ASCAP's Post-trial Brief dated June 3, 1974 
BMI’s Post-trial Brief dated June 3, 1974 


Opinion and Order of Lasker, J. dated September 22, 1975 


а=, 


РАСЕ 


J A305 


J A314 


J A338 


J A342 


J А858 


J A358 


J A361 


J A370 


J A584 


TRIAL TRANSCRIPT 


VOLUME 3 


Donald Sipes: 
Direct 


Cross 


VOLUME 4 


Donald Sip 8 (concluded) 
Cross (concluded!) к 379 
Redirect : 381 


‘ 907 
Reeross . 2 397 


Robert B. Wright: 


748-1 to 3748-12 
3919-1 to 3919-13 
081-1 to 4081-9 
41-1 to 4241-10 


t 
1426-1 to 4426-10 
1613-1 to 4613-11 
1731-1 to 4731-5 


1873-1 to 4873-1 


909 to 1089 
1090 to 1273 
274 to 1445 
1447 to 1632 
1633 to 1798 


Edward Duke Vincent: 
Direct 
Cross 


VOLUME 5 


Edward Duke Vincent (concluded): 
Cross (concluded) 
Redirect 

George A. Sunga: 
Direet 
Cross 

Albert Berman: 
Direet 


Cross 
Redirect 
Marion B. Mingle: 
Direct 
Cross 
Redirect 


Re cross 


Burton Lane: 


Direct 999 


VOLUME 6 


Burton Lane (concluded): 
Direct (concluded) 1000-1160 
Cross 1161-1172 
Redirect 1172-1176 
Allen H. Arrow: 
Direct 1255-1360 


VOLUME 7 


Allen Н. Arrow (continued): 

Direct (concluded 1361-1536 
Eugene Goodman: 

Direet 1597-1592 

Cross 1293-1600 
Leon Kellman: 

Direct 1604-1631 


VOLUME 8 
Franklin М. Fisher: 


Direct 1636-1767 

v 1768-1785 
Walter L. Dean: 

Direet 1799-1823 

Cross 1824-1861 

Redireet 1862-1865 
Allen Н. Arrow (concluded) : 

Cross 1962-1996 

Redirect 1997-2003 

Reeros 2003-2005 

Further Redirect 2006 
Irwin Segelstein: 

Direct 9009 


Cross 2032 


VOLUME 9 

Emil Poklitar: 
Direct 2044-2074 
Cross 2074-2100 
Redirect 2101-2102 


Paul Marks: 


Direct 2400-2571 


* or7 ens 
Cross 2571-2623 


VOLUME 10 


Salvatore Chiantia: 
Direct 
Cross 


Volume 11 


Redirect 


Reeross 


Alan Shulman: 
Direet 
Cross 


Redirect 


VOLUME 12 


Michael Dann: 
Direct 


Cross 


John Green: 
Direct 


Cross 


Aaron Copland: 
Direct 


Paul Marks (concluded): 


Cross (concluded) 


Salvatore Chiantia (concluded): 
Cross (concluded) 


PAGES 


2624-2728 


2854-2910 


2910-2932 


2933-3058 
3058-3062 


3062-3064 


3065-3096 
3097-3136 


91907 


9190 
3137-3138 


3213-3299 
3299-3378 


3411-5439 


3440-3460 
3460-3476 


3478-3487 


Arnold Broido: 
Direct 


( 'ross 


VOLUME 13 


Herman Finkelstein: 
Direct 
Cross 
Redirect 

Robert R. Nathan: 
Direct 


VOLUME 14 


Robert R. Nathan (continued): 


Direct (continued) 
Cross 

Paul Marks: 
Direet 


Cross 


VOLUME 15 


Edward Cramer: 
I )i i ос 
Cros 


Pau! Rosenthal: 
Direct 
Cross 
Redirect 
Recross 


Peter Q. Steiner: 
Direct 
Cross 
Redirect 
Recross 


Robert R. Nathan (concluded) : 


Direct (concluded) 
Cross (concluded) 


PAGES 


3488-3497 
3497-350¹ 


4244—4289 
4290-4358 


4358-4315 
376 

4376 

4377-4378 


4378-4420 
4420-4473 
44734475 


4415-4480 


4526-4556 
4557-4613 


Vill 


VOLUME 16 
PAGES 

Fred Silverman: 

Direct 4133-4159 

Cross 4759-4766 

Redirect 4766 
Franklin M. Fisher: 

Direct 4767-4852 

Cross 4853-4863 

Redirect 4863-4864 

DEPOSITIONS 
VOLUME 17 ааа 
РАСЕ 

Excerpts from the Deposition of Stanley Adams D1 
Excerpts from the Deposition of Allen H. Arrow D66 
Excerpts from the Deposition of Al Brackman D70 
Excerpts from the Deposition of Leon Brettler D111 
Excerpts from the Deposition of Salvatore Chiantia D263 
VOLUME 18 
Excerpts from the beposition of Cy Coleman D331 
Excerpts from the Deposition of Paul Fagan D347 
Excerpts from the Deposition of Herman Finkelstein D546 


Excerpts from the Deposition of Sidney Herman D^24 


VOLUME 19 

PAGE 
Excerpts from Depozition of Edwin H. Morris D641 
Excerpts from Deposition of William 8. Paley D761 
Excerpts from the Deposition of Emil D. Poklitar D766 
Excerpts from the Deposition of Frank Stanton D852 
Excerpts from the Deposition of Jerry Vogel D911 
Excorpts from the Deposition Ned Washington D938 
Excerpts from the Deposition Philip B. Wattenberg D991 


Excerpts from the Deposition of Robert D. Vood D1013 


EXHIBITS 


VOLUME 20 
Court Exhibit (“СХ”) No. 2—Stipulation between CBS and 
ASCAP, dated 5/25/72, in this action 
( 2, Exhibit No. 1—Standard form of CTN Television Affili 
ation Agreement’’, dated 2/66 


C 9. Exhibit No. 2—Standard form of ASCAP writer and pub 


lisher membership agreement, Form 10M-1-72U, cowering 
the years 1966-1975 


X 2. Exhibit No. 3—Standard forms of ASCAP ** Application 
for Writer-Membership", Form 4M 11-71, with attached 
form of cover letter, ar d **Applieation for Publisher Mem- 


bership”, Form 2M 6-71, with attached form of cover letter 
CX 2, Exhibit No. Standard form of ASCAP writer and pub- 
lisher membership agreement, Form 2500 7-65, covering the 
years 1941-1965 
OX 2, Exhibit No. 5—Form of ASCAP „Television Performing 
Rights Agreement", supplementing the membership agree- 
ment (CY 2, Ex. 4) to include television performing rights 


CX 2, Exhibit No. 6—List of 


> . T 
R. pertories 
| 


“ASCAP Affiliated [Е 


reign 


Rights 


of ASCAP Perforn ine 


Agreement used іп connection with the foreign perforn 
rights licensi: eieties listed in CX 2, Ex. 6 above, wherein 
ASCA grant rhts to licensee 

CX 2, Exhibit No. 8—1 of ASCAP Performit Rights 


nended Consent Judgement, dated 3/14 
il Action No. 1395) 


Order, dated 1/70/60, and attachments as 


ASCAP (Civil 


Pamphlet, whose cover is a letter, dated 
s To All Members of the So- 
ciety’’, describing the pamphlet’s contents as “Тһе ASCAP 
Survey” by Dr. Joel Dean, which Judge MeGeehan sug 
gested be distributed to all ASCAP me 


6728 63. tron Stank . A d; "n 


mbers 
CX 2, Exhibit No. 13 ASCAP Financial Statements foi he 
calendar years 1060-1969, ith attached cover letters from 


Stanley 

4/1/63, 4 

179, 70 
CX 2, Exhibit No. 14 


ment 


„ dated 4/11 61, 4/19/62 


Adams to ** Dear Member’ 

| $ 2/69, 
ti l 

respectively 

Standard forms of 

„currently in effec 

Title 


Local Station Blanket Radio License 


Form Хо. 
5M-11-69-U 
Local Station Per Program Radio License 7590-9-67 
ical Station Blanket Teles 


Agreemen! 


sion Lieense 


Local Station Per Prosi 
Agreement 
CX 2, Exhibit No. 15—Standard forms of ASCAP license agree 
ments, preceding the current forms (CX 2, Ex. 14): 


am Television License 


4 =, 


РАСЕ 


Е44 


Е46 


E124 


6139 


E209 


E285 


VOLUME 21 
СХ 2, Е 


Contract. 
(Асл ) 


АР 


Plaintiff's Exhibit Хо, 106— Stanley Adams?  Remarks—AGA( 


ғ, Hotel Edison, Octob 


Plaintiff's Exhibit No. Le * date э from Harold 
Spina to Miriam Stern 
Plaintiff’s Exhibit No. 124—Letter dated 11 19,657 
II. Goldstein to Burton Lani 
Plaintiff’s Exhibit No. 125—Memorandum dated 1/24 
Abel Baer to Donald Kahn enclosing AGAC Coun 
port to the West Coast Committee“ dated 1/12/66 


Plaintiff's Exhibit No. 127—Memorandum dated 4/22/66 from 
Leon Kellman to Burton Lane 


Plaintiff's Exhibit No. 133— Excerpt from ** Report to New York 
AGAC Counsel from the West Coast Committee" dated 
5/11/67 

Plaintiff's Exhibit No. 134— Letter dated 5/18/67 from Burton 
Lane to Vie Mizzy 


Plaintiff's Exhibit No. 135— Memorandum dated 7/95 67 from 
Burton Lane to AGAC West Coast Committee 


Plaintiff’s Exhibit No. 137— Exeerpt of Report of the AGAC 
West Coast Committee Meeting dated 5 10 66 


Plaintiff's Exhibit No. 162--Memorandum dated 10 19/59 from 
Miriam Stern te Alan Shulman enclosing Lane-Bernstein 


letters 10,2, 59, 10/6/59, 10/14/59 and 10.15.69 E486 


Plaintiff ’s Exhibit No. 405—Blanket Network Television License 
Agreement between NBC and ASCAP, dated 110 58 as of 
1/1/58, covering the period 1/1/58 through 12/31 61 (fur- 
nished by ASCAP as Exhibit M in connection with ASCAP 
Answer, dated 6/30/70 to CBS Interrogatory 28) 


Plaintiff's Exhibit No. 420-А5САР Supplementary Answer, 
dated 3, 15,72, to CBS Interrogatory No. 26 


Plaintiff's Exhibit No. 442— Form of BMI publisher affiliation 
agreement used from January 1959 to Магеһ 1969 (fur- 
nished by BMI as Exhibit 1 in connection with BMI Answer, 
dated 3,26, 71, to CBS Interrogatory No. 9; E537 


Plaintiff's Exhibit No. 443—' Two forms of BMI publisher aflilia- 
tion agreement used from Mareh 1969 to August 1970 (fur 
) 


nished by BML as Exhibit 2 in connection with BMI Answer, 
dated 3, 26/71, to CBS Interrogatory No. 9) 


Plaintiff's Exhibit No. 449— Two forms of BMI writer affiliation 
agreement used from December 1968 to July 1970 (fur- 
nished by BMI as Exhibit 8 in connection with BMI An- 
swer, dated 3/26/71, to CBS Interrogatory 9) 


Plainiif’s Exhibit No, 458—BMI Answer, dated 3/20 
CBS 'nterrogatory No. 26 

Plaintiff's Exhibit No. 469--ВМІ Writer Payment Schedule in 
effect as of January 1, 1972 (Dated September 1972) 


Plaintiff's Exhibit No. 470—BMI Publisher Payment Schedule 
in effect as of January 1, 1972 (Dated September 1972) 


Plaintiff’s Exhibit No. 471\—BM1-Publisher Affiliation Agree- 
ment with a publisher where no previous agreement between 
the parties existed 

Plaintiff’s Exhibit No. 471B—BMI-Publisher Affiliation Agree- 
ment with a publisher canceling and superseding any prior 
agreement between the parties 

Plaintiff's Exhibit No. 472—Current for. of BMI-Writer Affil- 
iation Agreement 


Plaintiff's Exhibit No. 513— Miidavit of Edward M. Cramer, in 
this aciion, dated 10/21/70 


Plaintiff’s Exhibit No. 517—Memorandum of defendants AS 
CAP, et al. (by Paul Weiss), dated 11/10/71, in this action. 


Plaintiff's Exhibit No. 567—Excerpts from Statement of Пег- 
man Finkelstein, General Attorney for ASCAP on Hearing 
Before Special Subcommittee of the Judiciary Committee 
of the House of Representatives in Connection wit! 
Study of the A: i-Trust Laws, September 18, 1956 


Plaintiff’s Exhibit No. 568—Excerpts from Deposition of Н. 
Finkelstein in Cascade Broadcasting Co. v. ASCAP 

Plaintiff's Exhibit No. 572—Excerpts from deposition of Ed- 
ward Cramer in BMI v. NBC 


Plaintiff's Exhibit No. 575—ASCAP’s Reply Memorandum (by 
Sullivan & Cromwell) dated 5/1/70, United States 
ASCAP (Application of NBC) 


E561 


£563 


E570 


pide ded 


uo í 


E606 


2633 


Plaintiff’s Exhibit No. 579—BMI pamphlet, “Үоп-ап4 the 
Music You Use’’, dated 7/69 

Plaintiff’s Exhibit No. 689—Letter dated 10/29/64 from Allen 
Arrow to George Lee 

Plaintiff’s Exhibit No. 722—AGAC Bulletin dated May 1966, 
Volume 3, No. 2 

Plaintiff’s Exhibit No. 839—Musie Study, Summaries of Trans- 
actions, Songs and Plays of All Performances for 17 
ASCAP Publisher Groups 

Plaintiff's Exhibit No. 840—Nusie Study, Summaries of Trans- 
actions, Songs and Plays of Feature and Qualifying Per- 
formances for 17 ASCAP Publisher Groups 

Plaintiff’s Exhibit No. 866—Draft, dated 11/1/65 of 3MPX 27 

Plaintiff’s Exhibit No. 899—Respondent's Conditional Offer of 
Proof, 4/17/62, U.S. v. ASCAP (Shenandoah) 


VOLUME 22 


Plaintiff's Exhibit No. 900— Transcript of 34th Annual Meeting 
of AGAC, November 1965 


Plaintiff's Exhibit No. 908— Aftidavit of Michael Dann, sworn to 
July 7, 1970, in this action 

Plaintiff's Exhibit No. 962—H. Finkelstein Affidavit 12 
U.S. v. ASCAP (She nandoah ) 

Plaiutiff's Exhibit No. 986—Letter dated November 12, 1971, 
from Alan J. Hruska to Jay Н. Topkis 

Plaintiff's Exhibit No. 987—Letter dated November 18, 1971, 
from Jay H. Topkis to Alan J. Hruska 

Plaintiff’s Exhibit No. 992 -Letter from Allan Blumstein to 
Alan J. Hruska dated February 12, 1974 

3MPX No. 2—Memorandum dated 7/6 64, “ASCAP Perform- 
ance Fee Proposal; 3M-700 Outright Sale Unit” 


E825 
2829 


E831 


E833 


3MPX No. 4— Letter dated 8/18 64 from J. M. Collins to Allen 
Arrow 

3MPX No. Letter dated 8 27 64 from J. M. Collins to Allen 
Arrow 

3MPX No. 11—Memorandum **Tentative Proposal to ASCAP 
from 3M for Use in Connection with the 3M-700 Series" 

3MPX No. 18—Letter dated 6 28 68 from Allen Arrow to М.Е. 
Ricketts 

3MPX No. 19 Lett г 1 ) I rom Mr. М.Е. Ricketts to 
Allen Arrow 

SMPX N. 26 Letter dated 11 
**Dear Publisher" 

3MPX No. 42—Memorandum dated 
to Milton Kramer 

ЗМРХ No. 43— Memorandum dated 1; 12 65 from Milton Kramer 
to Allen Arrow 

3MPX No. 47—Letter dated 7/15/65 from Alan L. Shulman to 
Allen Arrow 

3MPX No. 49— Letter dated 10/11 65 from Allen Arrow to R.E. 
Lindgren 

3MPX No. 72—Letter dated 11/17 65 from Lee V. Eastman to 
Allen Arrow 

3MPX No. 75—Letter dated 4/22/66 from Allen Arrow о R.E. 
Lindgren 


3MPX No. i44—Letter dated 11/5/64 from R.E. Lindgren to 
Arthur Israel 


3MPX No. 145—Letter from E. C. Timberlake to A. Arrow, 
dated 12/1/64 


3MPX No. 168--Memorandum dated 11/19/65 from Alan Shul- 
man to Harold Richmond 


ES42 


E845 


12847 


E849 


E860 


E862 


E864 


E866 


ЗМРХ No. 171—Letter dated 12/4/64 
Phillip B. Wattenberg enclosing copy of a 
11/27/64 from R. E. 

ASCAP Exhibit No. 126—CB 
ket License d: 

ASCAP Exhibit No. 127—CBS-ASCAP TV 
License Agreements dated 10 17 49,2 19 54 


from 


ited 1950 with | 


VOLUME 23 

ASCAP Exhibit NO. 127 concludi d) E 
work ] ? А 
12/19 69 

ASCAP Exhibit No. 115 
ABC Т. levision 

ASCAP Exhibit No. 18£—Letter dated 10 2 59 
Lane to Gentlemen?“ 


ASCAP Exhibit No. 193 


tween 3M апа Fred Ahk 


АЎСАР-АВ! 
Network dated 1/10 


Contract date 
rt 


« ASCAP Exhibit lated Nove 


3M and Ahlert 


No. 194 Contrai 
Burke 


twe 


ASCAP Exhibit No. 195—Contract dated Au; 


tween 3M and Barton Musie 


ASCAP Exhibit No. 
tween 3M and I 


ASCAP Exhi 


tween 3M and Chippendale 


Musie Co. 


Allen 


S-BMI Television N 


mber 


PAGE 


Arrow to 
dated 


letter 


Lindgren to M. E. Ricketts E881 


etwork Blan- 


tters extending to 1969 


Nt twork 


Blanket 


E1268 
1, 1965, be- 

E1278 
2. 1966. be- 

E1289 


VOLUME 24 


ASCAP Exhibit Хо. 199—( ract (unexecuted) dated June 1, 
1965. between 3M al d (‘or pton Music Corp. E1300 

АСАР Exhibit No. 201—Contraet dated June 5, 1965, between 
3M and Consolidated, Dorsey Bros. E1309 

ASCAP Exhibit No. 202—Contract dated July 26, 1965, between 
3M and Criterion Musie Corp. E1319 

ASCAP Exhibit No. 203— Contract dated August 19, 1965, be- 
tween 2M and Four Jays Musie Inc. E1328 

ASCAP Exhibit No. 204—Contract dated . 41 14, 1966, be 
tween 3M and Frank Musie Corp. E1339 

SC. Sxhibit No. 205—Contract dated October 1, 1965, be- 
d Holloway Publishers, Ine. E1352 


ASCAP Exhibit No. 206 


and Jewel Music Publishing Co. E1361 


ASC; hibit No. 2 'ontraet d 1 July 26, 1965, between 
E137 
ASC 
E1379 
lated March 1, 1965, between 
and Leeds Music Corp. E1390 


hibit No. 210—Contract а: March 15, 1966, be- 
2M and Mills Musie Іше. E1400 


No. 211— Contract dated March 15, 1966, be- 
and Pie Corporation E1412 


ASCAP Exhibit No. 212—Contract dated August 3, 1966, be- 
tween 3M and Ray Musie Co. E1423 


АСАР Exhibit No. 213—Contraet dated September 1, 1965, 
between 3M and Ross-Jungnickel Musie Ine. E1432 


ASCAP Exhibit No. 214—Contract dated September 7, 1966, 
between 3M and St. Nicholas Music Inc. E1446 


1 


ASCAP Exhibit No. 215—Contract dated February 21, 1966, 
between 3M and Sam Fox Publishing Co. E1458 


ASCAP Exhibit No. 216—Contract dated September 1, 1965, 
between 3M and Southern Musie Publishing Co. E1471 
ASCAP Exhibit No. 217—Contraet dated January 25, 1965, 
between 3M and Shapiro, Bernstein & Co., Ine. E1486 
ASCAP Exhibit No. 219— Contract dated October 1. 1965, be- 
tween 3M and Laurel Musie Corp. E1496 
ASCAP Exhibit No. 222— Contract i! 2, 1965, between 
3M and Hi-Ti Musie Corp. E1507 
ASCAP Exhibit No. 223—Contract dated November 5. 1965, be- 
tween 3M and Milene Musie, Ine. E1517 


ASCAP Exhibit No. 29 Agreemt ater | | 
CLGA and Producers E1529 


ASCAP Exhibit No. 326—Gitter Affidavit dated 6/17 74 in this 
action E1563 
BMI Exhibit No. 114 BMI Consent Deeree dat« d Deeember 29. 
1966 E1568 
BMI Exhibit No. 166— Lett 


dated Oetober 29, 1969 E1579 


за та алыл 


. с ха. — 


jbs Chiantia-cross 20% 


Q Isn't it your understanding, Mr. Chiantia, that 
a substantial number of music publishing companies which 
are affiliated with publishing groups are companies in 
which writers of ausic hold some proprietary interest? 
А ' My difficulty is with the word substantial. 
MR. TOPKIS: Мау I hear the question? 
THE COURT: Read the qiestion back, please. 
(Record read.) 
MR. TOPKIS: That is so vague that I don't 
think а yes or no would give you an answer. 
THE COURT: Why don't you start by asking 
whether there are some whi:h have company affiliates 


which are partly owned by :he writers. 


м” 


Up 
A Yes, and Kappe} was an outstanding example of 


THE COURT: І dca't know whether you want tc 
try to put it in terms of rercentaje of constituent 
members of goods of NMPA or what else you want to do. 

MR. HRUSKA: There is really only one point I 
want to make on this and I will put it in the form of a 


question. 
Q Isn't tnis a method by wh:ch writers split with 
publishers the publisher part of Ach distributions? 


А Well, every writer has the opportunity to 


УЧЕВ DISTRICT COURT REPOFTERS 
UNIT :D STATES COURT HOUSE 
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become a publisher and, indeed, there are some writers 


who are publishers ав well. 


Irving Berlin is a very fine example of that. 
To the extent that they are big enough to command that 
kind of a relationship, I see nothing wrong with it. 
Q I didn't suggest anythinc was wrong with it. 
THE COURT: The question is whether when it 


occurs, that is, in the case of companies writer owned, 


it has the result or is used for the purpose of seeing to 


it that writers split publisher's ASCAP fes. 

A No. І think it goes beyond that. your Honor. 
I think it goes -- 

THE COURT: Maybe so but does it co that far? 

A At least that far, yes. 

Q This is done with writers who have psrhaps more 
than normal bargaining power for writers, bargaining 
power vis-a-vis publishers? 

A Yes. 

MR. HRUSKA: Your Honor, I wcu.d like to offer 
in evidence through Mr. Chiantia the MCa 1usic publishing 
financial statements, which were supplied to us. Т am 
raising this now instead of going into ih. usual motions 


on this because this is a confidential d»rmment anc i 


don't know that we have really establishec any ground 


374 TQ4E£ AN DISTRICT COURT REPORT =< 
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jbs Chiantia-cross 2935 
rules in this trial of how we would deal with confidential 
documents. 

THE COURT: Assuming that it is admissible, and 
I would like to understand what the purpose of the offer 
is, I suppose the vay to handle confidential documents 
would be for one copy to be made available -- I think 
there are two @ifferent categories. 

Ficst of all, there are the documents of the 
parties which are confidential, whith I think perfectly 
clearly еасп of them can have so long as the counsel in 
charge or either side holds himself responsible both to 
his opponent and to the Court to keep the material con- 
fiden:ial. Then, there is the questic4 of material of 
thira parties and my instinctive reaction there would be 
ord.narily to seal such documents and make them available 
or reasonable bases to counsel for waatever use necessary 
"ut I would like to preserve the confidence >f the third 


parties us much as possible. 


MR. HRUSKA: Your Honor, there is «ne point that | 


I would be trying to bring out through these fuictions. 

One main point, and I think the only point we really have 
to allude to in the testimony is the amount of d:stributions 
that MCA receives from ASCAP in respect of CTN us:s. 


Perhaps I сап ask Mr. Chiantia whether зе 
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regards that as а confidential figure, because if that 
is not regarded as a confidential figure, then ic removes 
the problem. 

THE WITNESS: I am willing to waive the con- 
fidentiality. 


MR. HRUSKA: I didn't hear that. 


THE COURT: Не says he is willing to waive the 


confidentiality, if it is confidential. 

Are thoce any reporters in the room? However 
impressive this case is apparently the Press is not 
terribly excited about it. 

MR. JIRUSKA: I won't try to come up with а 
precise figure. 

ТЕ COURT: Не may not carry the figure in his 
head. Yo. шау have to give him а copy of the document. 

Q ASCAP provided us with a compilation of data 
which is. by the way, PX 466 for identification; it has 
not yət: been put into evidence, which sets forth for the 
Leeds jroup, as well as other publishing groups, the total 
discr bution amount which ASCAP distributed to Leeds of 
the C3S credits earned by Leeds -- that is CTN credits -- 
and tae total credits issued from Leeds. 

Now, it is possible to compute the percentage 


of your total credits which is generated by CTN uses from 
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to the figures on your financial statements. 


In doing that for tae five years inv.lved, 1963 
througn 1972, and counsel can check tais, it turns out 
that approximately, based оп this information, $462,000 


was received by Leeds for this period in respect of CT4 


uses. 
A 1963 to 1972? 
2 '63 through '72. 
A And the amount was -- 
2 3460, 00. 


Now, 
is the annual amount of income that Leeds receivas tarough 
ASCAP in respect of a television network's use of your 
music the kind of figure whica you pay attention to or 
are concerned with, use for your planning, for your 
thinking in running your publishing companias? 


ЧА. TOPKIS: Could I have that qiestioa back 


and could I see tue figures taat Ar. /[:uska is usi. ^? 


I would like to check the critnmavic. 
TIE COURT: I don't Know taat we have to слеск 


the arithmetic at the moment. пе .3 entitled to asx 


апу aypotaetical question that he waits, subject to 


connection, or I will rule taat he is at the moment. 
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I am not assuming taat it is a proven figure put what you 
are asking, as I understand it, Mr. Iruska, is whether 
the sum of $92,000, which is one-fifth of $460,900 


annually. 


> 


Fr nn а А8 С 


ча. HRUSKA: Оп tne average. 


TYE COURT: That much I understand but I an not 


~N 


e 


quite sure what you are asking about -- is such as to 


о 


affect the planning of Leeds ог tne planning of MCA or 


10 


i 
i |j 
г 
м) 


what? 

HR. HRUSKA: Let me back up, your jonor. 
I taink I must agree that I did not put tie question well. 
Let me try it from tnis approach. 

2 Is it part of your job, sir, in rinniag your 
music publisaiíng companies to know waere your »ubolisnaning 
revenues are coming from? 

A Yes. 

2 At least the sigaificant scurce of your revenue? 

Yes, 

2 And yor understand that а significant sorca of 
revenue to your companies consists of ASCA? .istri»out.ons 
in respect of television network user:? 


A Correct. 


2 ро you have occasion over the years -~> make a 


computation as to now much you receive from ASCAP ‘n respect 
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of television network uses? 

A I look at my statements, yes, and see wnat comes 
from radio, what cones from television, that's corract. 

Q Is it a fair scatement that what comes from СТА 
uses would be roughly the same as what comes from NDC and 
A3C uses, television yatwork? 

A I don't kuow. I don't know that tnat із so. 

I don't know that it is SO because I never break down the 
television figures 

I look at my television performances and I don't 
pother to analyze whether they come from CBS, N3c, АЗС or 
мазге they ceme from. 

3 You aave no reason to believe that over a period 
of four о: five years there is a great difference oetween 
the СТІ uses cf your music and ABC and NBC uses? 

7 Тпеу are probably higher on АЗС and N3C for tha 
simple reason that we nave many more television shows on 
these networks. On CBS we were recently successful with 


ypu on a program called Xojac, out up until that time it 


was pretty lean. 
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о Now, you talked before about competition among 
music publishers and I take it, am I correct, that you 
engage in price competition in the licensing of 
mechanical rights? 
A Yes. 
Q And that would be pretty much -- strike that. 
There would certainly be price competition, 
would there, on specialty products? 
A That's correct, yes. 
THE COURT: What are specialty products? 
THE WITNESS: I think he i: referring to 
premium packages and packages established for special 
projects for special sale at low prices, 15 that what you 
are talking about? 


Q Could you give an example of th.t? 


A Of a premium? 
Q Yes. 
A A premium package would be one thi* would be 


prepared at the behest of let us say KLH. I doen't know 
that anything -- 

Q I can't hear you. 

A КІН is a manufa er of phonographs. Let 


us say they wanted to demons.cate their phonograph and 
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wanted to have a sampler in connection with that which 
they would give away free. They would go to anybody 
with a custom division and ask that a custom record be 
made and they would рау a stipulated price for it and it 
would be up to CBS to get the license. 

Q Is there a phrase in th.s description that 
is broadcast records? 

A I think you are referrinc to the special 
packages which are advertised on tele'ision? 

Q Precisely. And there, too, you get into 
а qood deal of price competition with (cher publishing 
companies on mechanicals? 

A Yes. 

Q Mr. Chiantia, there was anot.er aspect of your 
direct examination which had me somewhat :onfused. 

You said, and I remember your putt'ng it in 
terms of frankly, you would rather license through ASCAP 
and license directly. Then you mentione the fact that 
that was because of convenience and polícin; and then you 
said that convenience and policing, if I unó*"stood you 
correttly, did not really apply to the licensing of 
television networks. 

A No, that's not what I said. 


Perhaps you can clear it up. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. (007 TELEPHONE: CORTLAND’ 7-4580 


a 


Chiantia~cross 
A No, I said that I would not hesitate < enter 
into a direct license with a large television necwork 
because there, the facilities for policing would be much 
simpler than they would be, for example, if I had to police . 
the licensing of dancehalls and cabarets and bars. M 
what I said. 
Q But you also said that you preferred to deal 
through ASCAP? 
A Yes, I do. 
Q For the licensing of television networks? 
Yes. 
Can you tell me why that's so? 


Q 
A Well, it's a system that has worked for me and f 


people. And unless sonebody come: up with а system 
which, it seen to me, is reasonable alternative, I see 
no reason to change. In the case >? Minnesota Mi ing, 
for example, they came up with a reatonable alternative. 
I went into the deal. 

Q We will get into that, I »romiso you. 

A I'm sure you will. 

THE COURT: Why do you rejard -- or doyou 
regard direct licensing as -- forget p«r use -- direct 
licensing as a real alternative? 
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THE WITNESS: Yes, I do, sir. 

THE COURT: Have you any opinion as to why 
it has never occurred? 

THE WITNESS: My quess would be, that the 
television networks, if we are talking about television 
networks, were perfectly satisfied all these years to 
act under а blanket license. Iftiey had been dissatis- 
fied, they certainly would have approached us with a 
direct license but never have receive . direct 
approach for a license from anyone except that completely 
different area. 

Q You sid also something on dire-;t about the 
fact thatyou woald deal dire y with the television 
network if the network or the producer of а program made 
you an offer you couldn't refuse. Perhaps you can 
particulari:2 that statement a little more. What would 
you regard to be an offer you couldn't refuse? 

E Well, for example, if we are talking aboit а 
producar of a musical variety show, in rough terms, г 
performzace o. a musical variety show on any опе ofthe net- 
works would bring anywhere from $400 to $500. 

2 For the publisher? 


A Por the publisher, that's correct. 
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Amia like amount for the writer? 

And а like amount for the writer. 

If а producer came to me and said to me, I want 
to use that composition and I want you to give me the per- 
forming rights and I'm willing to pay you $3000, 
іп a case like that I would go to ny writer, if I had to, 
assuming that he's anAGAC writer -- I had many songs 
which-are no ACAC contracts, I would o to the writer 
and tell him i think this is а good opportunity for ug 
to license directly and providing I got his permission I 


would go zlead and license. 


Lm = —— 4 
. — — —GÓÁ — —— 


о You аге not worrying about the bargaining 
power o? the television networks? 

А In what context? Are we talking now with 
а ceil. .ng? 

Q No. 

A Or are we talking about a system in which there 
is complete direct license? 

Q What you were talking about inyour direct 


xxamination. Limit yourself to that. 


Do you believe you would be at the mercy of 


the CBS television network if they approached ycu in t^e 


circumstances you have just described? 
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te ^^ 
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if they come and offer me $3000 where normally we would 
be get:ting a thousand? 

Q That's the question. 

A I would hardly call that as being at the mercy 


of СВ5. 


і 
i 
| 
A You mean I'm at the mercy of the CBS network 


о ро you have any reason +o believe you would ever 
be at the mercy of CBS if a producer aver called you on the 


telephone ап б asked you for a direct iicense? 


M } EY, : ж 
rural Дар GTI 


A Ia what context? 


Q Let's say this producer wants to play April 


N. 


AA 


— -. А 
4» ^ — iy A 
nere 


сп his program and he does so because one of the guest 


stars of the program has said, I wlike tha: song April, 
that's what I want to sing in my spot. Dy you think you 
are at tie mercy of the producer? Doyou thiik you have 
unequivocal bargaining power? 


4 Does CBS have a blanket license? 


АЛУ ee 


Q No. No license. No license to .pril. 


ELM 


A No, does it have a blanket lícense? 


222 


~ 4 A nO E 
у Е ы ә 
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Q No. No license. 
A I don't understand you are talking abo:t the 
yer use system? 
Q I am not. I am talking about whit you кеге 
talking about in your direct examinction. 
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А In direct examination we меге talking about a 


direct licensing systep,is that correct? 


Q Yes. 
A Would I be at the mercy of CBS? 
Q Yes. 


р Well, І would have to arrive at a fee with 
CBS which CBS would consider to be reasonable. 

Q The producer you are talking about? 

A That's right. Because there again, songs 
are interchangeable, even in the dirett licensing world, 
and it me very well be that the fe» I charge for 
Apr.l may be considerab ly higher than the fee that the 
ptoi.isher of Misty will charge. In that case CBS will 
1:іге me and go to the publisher of Misty. 

Q Maybe, maybe not. 

A Unless the song was absolutely indispensible. 
^m mat case, if I continue to ask for that level 
of price from CBS and I kept gettiag turned down, the 
message might come to me that CBS just wasn't going to 
pay that price and in taose conditioas I might come down 
in ny price. 

Q When you say CBS, you are really talking 
about the producer on the program? 


A Fine. 
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So you might come down on your price? 


оо 


I might. 


> 


But you wouldn't feel you меге at the mercy 


a 


А Th.re are only three games in town. I 


ж 
. 


4 


have to play one of three games. If we are talking 
about television, there are only three games in town. 
If I am effectively cut out fram one, I only have two more 


to play with. 


2 + > 
SONG Sf ST самал тағат” 


. ~ eee een — = 
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о When you зау you аге effectively cut out, 


"aka ЛА 


when a company making a specialty produce record comes 
to you for a quotation on mechanicai rights and you quote 
1-3/4 cencs on Apri: and the publisher of Misty quotes 
one and a half cents, you are effectively cut out, right? 


A What are you talking about now? Are you 


—— ͤꝙ — —ů— 


talking about special projects? 
Q That's what I defined. 
A Yes. I am cut out. 


You are cut out, aren't you, you lost in the pri 
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A That's right. 


Q Now, Мс. Brettler testified on his deposition 
that "In unity there is strength and in disunity there is 


weakness. Тһе unity of ASCAP" -- 


"оры ЕЛАТЕ SS ST aaa 
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THE COURT: I thought that was Benjamin 


Mr. Bretterwas theBenjamin Franklin in this 


—— 3 —ä——d а 


I thought quite honest ly that came from 
King Leopold, L'Union Fait La Force. 

Q This, however, does not go to King Leopold. 
Continuing with the quotes. "The unity of ASCAP, 
which is basically а legal monopoly, we have more 
strength in combining this negotiation, throwing all our 
copyrights together into a vast pool of music that makes 
it very attractive to a user to deal with ASCAP. 4e 
don't have to face the problem of all of us individually 
dealing with а user or a producer..." 

Do you agree with that statement? 

A If we are livin. in a world where we have 
ASCAP and BMI, yes. If we have no ASCAP and BMI and KTN 
is no longer taking anv licenses from ASCAP or NI, I would 
negotiate directly with you. 

Q That's ne‘. my question. 


THE COURT: There are an awful lot of state- 


ments in there. I don't know whether you are asking Mr. 


Chiantia whether he agrees with 41 of it or part of it. 
He could agree it was convenient without agreeing it was a 
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monopoly. He could agree to a lot of things. 

Q Basically, the point made by Mr. Brettler 
is that you got more bargaining power, each indivia... 
publisher has more bargaining power as part of ASCAP 
than i. tou. individually. Is that a point to which 
you agree? 

A I don't think that's completely true. In a 
case where you would need one of my songs, again getting 
back to Mr. Gilbert O'Sullivan. I might be able in a 
direct negotiation with you to get a much higher price 
than I get through ASCAP. So I don't particularly 
agree with that statemnt, no. 

Q How about by and large during the course of the 
year, do you think you had more dare ining power dealing 
through ASCAP or do you think you would come out better 
dealing ^on your own? 

A I have difficulty answering your question. 
Let me answer it this way. I prefer dealing with 
ASCAP because i know that in certain circumstances I will 
get less than what I could negotia.a for. In other 
circumstances I might get more. To use an old English 


expression, what I lost on the swings, I get on the round- 


abouts. If I don't have that system any more, I am 


going to negotiate for the best possible price I can 
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get and in some cases I may very well get more than I 
сап get under the ASCAP system. 

Q How would you vote as a member of the ASCAP 
board on the question of whether ASCAP should get out of the 
business of licensing television networks? 

MR. TOPKIS: I think that's an improper 
question. 

THE COURT: May I hear the question, please? 

(Question read) 

THE COURT: I'll sustain che objection on the 
grounds it seems to me to call for the disclosure of 
information of & '101ary nature but you сап ask him what 
his personal opinion is. His personal prediction. 


| 
| 
| 
| 
| 
| 
| 


MR. TOPKIS: My objection as on the fiduciary | 
nature of the information. 
If his answer is on a personal view, it would 


have to be surrounded with ail the circumstances that might 


and it would bo objectionable on that ground unless 
amplified and in that case we would be off on another one 
of these hypothetical never-never lands which we seem іс be 
invading so regularly. 

THE COURT: If it's important to ask this, 


do you think, it would be in the interests of MCA to do 


i 
i 
prevail at the time he were thinking of casting his vote | 
і 
| 
| 
| 
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so and so or do you think it would be inthe interests of 
ASCAP to do so and өс 

Q Do you think, Mr. Chiantia, it would be in the 
better interests of MCA if ASCAP were to cease licensing 
television networks? 

A No. Because MCA is a producer of -- 

THE COURT: He didn't ask you why. 

THE WITNESS: He did. 

MR. HRUSKA: I did. I violated tbe usual 
rule of cross-examination. I -аш really interestad іп 
knowing why. 

А Because ИСА is a producer of tolevision motion 
picturas as we have already stated. Is that correct? 
We understand that? 

Q MCA is a producer of motion pictures? 

A Television motion pictures. 


Q Right. 


A Under the present system Universal Television 


pays its cozposer a sum of money to compose music for a 
television program. The príce is determined in some 
respec" by the amount of money that that composer can 
anticipate receiving from ASCAP or BMI as the case may 
be. 


Now, if ASCAP or BMI no longer licensed 
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televisicn networks, presumably the price that we would 


have to pay for that music would go up so to that extent 


it wuld be against our interest to have ASCAP go out of 
licensing. 
Q How about the interests of the MCA Music 


Publishing Companies that is iistinguished from the parent 
I think the same would apply for different 


Would you tell me those reasons? 
Yes. 

Q When you say the same, you feel it would be 
against the interest of the MCA Music Pablishing Companies 
for ASCAP to stop licensing television networks? 

а That's correct. 

Q Now could you give us the reasons? 

А Under the present system where we have а 
blanket license, compositoins are chosen by producers 
and by users without any respect to price. They choose the 
composition which they think will be best for the 
program. If we got to a situation where we woald have 
either a per use license or a direct licensing scheme, those 
compositions which are interchangeable -- let's take the 
per-use license scheme to start. 
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о No, I don't want to talke about the per use righ 
now. This testimony is complicated enough. Let's limit 
ourselves to the proposition that -- whether or not it is 
in the best interests -- strike that -- the reasons why 
it is not in the best interest for -- the best interest 
of МСА Music publishing companies for ASCAP to get out of 
the business of licensing television -- 

THE COURT: I certainlv don't want to complicat: 
the situation because I am a person who suffers as much 
as anybody from the complications but 7 do think it is 
reasonable that we posit what the alternative is qoina to 
be. I think you can't just get out of ASCAP licensing 
without -- and make any intelligent conclusion whether it 
is to your advantage or not unless vou know what the alterna 
tive is. 

It doesn't have to be per use. It might hé 
direct licensing. I don't know what you have іп mind. 


MR, HRUSXA: The alternative would not be a 


per use system in this question. And we are not talking 


in this cuestion about a jadicially -- 

THE COURT: Doesn't that pretty well 1сауе you 
with direct licensing arrangements of some kind? 

MR. HRUSKA: That's right. Whatever would take 


the place of ASCAP and really I suppose the question gets 
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in Mr. Chiantia's mind would tzke the place. 
ASCAP gets out. 
THE COURT: Supposing the Court enjoined ASCAP. 
Would that meet the purposes of your question? 


MR. HRUSKA: No, sir. I do not want to dc it 


THE COURT: All right. 


MR. HRUSKA: I am just assuming that ASCAP 
gets out of the field of licensing television networks. 

THE WITNESS: Why would ít get out? 

о Let's forget about why. It is out. 
A I don’t understand why ASCAP would suddenly 
decide to get out -- 

THE COURT: І am not sure I understand that, 
but І agree with Mr. Hruska he has a right to ask the 
question which may latsr turn out to be worthless, but if 
you were faced with a 8: tuation which, for whatever reason, 
brought about withdrawal of ASCAP and BMI from licensing, 
Number 1, what would your course of action be? There is 
no per use system assumed. There is no court action. There 
is nothing. And Number 2, and I think this is what Mr. 
Hruska is reaching for, what would you consider to be the 
advantages and disadvantages of that arrangement over what 


you are presently doing, to MCA, is that right? 
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MR. HRUSKA: That is essentially it. The witnes 
said it would be disadvantaqeous so we are really asking 
for the disadvantaces. 

THE COURT: Ali right. 

A If ASCAP were not licensing, naturally, I would 
engage in negotiations for direct licensing. Now, whether 
or not ultimately it would be advantageous or disadvantageot 
tc me, I don't know. My ges at this point is that it 
would probably be disadvantagecur . I would probably get 
less use of my music in direct licensing than I would get 
in a situation in which we have a blanxet licence. 

THE COURT: What is it that makes you conclude 
even if only tentatively that, what are the factors in 
your mind when you say that your quess is that you would has 
less use of your music? 

THE WITNESS: Well, under the present system, 
your Honor, a producer of а program can use as much or 
as little music as he pleases, the price is the same. CBS 
pays а certain performance -- a certain fee for the right to 
perform all of the music. If he suddenbly became budget- 
conscious, he might reduce the amount of compositions that 
һе is going to use in his show. 

THE COURT: What would be the feasability, 


would you think, if you had to go on your own, to speak, 
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of granting blanket . snsas on your part to networks? 
THE WIXTESS: It might work, your Honor. It 

might work. 

Q Well, Mr.Chiartia, let's c ange the assumptions 
а bit. Assume that you suddenlv -- that suddenly the CBS 
television network cancels its ASCAP licenses, say it has 
a right to do that and it does it. Let's say the NBC tele- 
vision network and the ABC television network retain their 
ASCAP licenses. And in short, CBS ig now in the method of 


attempting *o bypass ASCAP. You understand what that | 


A Yes. 


—— 


Q Is that a situation which you think is in the 


bert interests of the MCA music publishing companies? Or 
" would vou prefer that СТК retain its ASCAP licenses? 
A Yes, I have already testified I would prefer 
that they retain it, yes. 
Q Fr оо you also believe that it is in the best 
interests of the music publishing industry that CBS or 
CIN retain its ASCAP license rather than attempt to bypass? 
A In a direct license? 
Q Rather than attempt to bypass by direct license. 
A Well, as I say, I have already testifisd that 
I am verv satisfied with the system that we have had. It 


has worked very well and I see no reason to chance it. 
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Based on that experience I would think that 
we would be stter off with the present system. 

о So you would want а СТН bypass to fail, is that 
true? 

A No, not necessarily. 

q You see, there is where we have problems. If 
you like the present system and you profer the present syste 
why is it nat you would not want. a CTN bypass to fail? 

A My primary responsibility is to get m music 
played. To get it exposed. And if I have to go zo CBS 
in a direct licensing *-heme, am going to qo. І ыл not 
going to sit back and s:7, I hope you Ғғ11. I want you to 
use my music and I am gc.ng to try to make it wcrk. 

0 That is not the question, Mr. Chiantia. 

A I have difficulty sometimes understanding your 
questions, Mr. Hruska. 

THE COURT: I thik that was a fair answer, Mr. 
Hruska. You cmn ask another question 1Ғ you want to. 

Q Would you prefer that the bypass by CTN failed 

or would you prefer that it succeeded? 


A I don't care either way. If they don't want to 


license through ASCAP, that is all right with me. I prefer 


it this way. If they decide to go there own way, that is 
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all right with me, provided they have to deal with me at 

arms' length. And that would be perfectly okay with me. 
THE COURT: I think after that eloquent state- 

ment, ít is time for us to take an afternoon break. 
(Recesr.) 

BY MR. HRUSKA: 

о I would like to әде you, Mr. Chiantia, a five- 
page exhibit that has been marked for identification as 


РУ?25, and ask you to identify that document. 


A Yes, it is a consolidated income statement for 
MCA Music. 

Q For the years? 

A For the 12 months ended December 31, 1968. 

о And -- 

А I am sorry. 69, 70, '71,and November 30, 1972 


MR. HRUSKA: I would like to offer this document 
in evidence, your Honor. 

MR. TOPKIS: Мау Т see it, please? 

THE COURT: For the purpose of supporting the 
computation you made? 

MR. HRUSKA: Yes, your Honor. The purpose for 
which it was used on cross-examination. 

THE COURT: Hand it to Mr. Topkis and see if he 


has any objection. You raised the objection before about 
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confidentiality. I think the only thing he was asked 


about at that tine was whether he was willing to have the 


CTN revenue discussed openly and he said yes to that. 

MR. HRUSKA: That was, of course, the only thing 
that was disclosed openlv. Y would like to put the documer 
in evidence. I have no objection to their beinq received 
in camera. 


MR. TOPKIS: I don't understand. What is their 


THE COURT: Go ahead. 

MR. HRUSKA: The relevance of them was brought 
out on cross-examination. Of course, these would be the 
documents which support the computation made on cross- 
examination. 

MR. TOPKIS: I will accept the computation if 
it is accurate. That ends it. 

THE COURT: Then you don't пед the statement, dc 
you? 

MR. HRUSKA: Mr. Topkis, as I heard him, he just. 
said he could accept the computation if it is accurate. 

MR. TOPKIS: Show me the figures. I don't 
want to invade somebody's privacy that doesn't have to be 
invaded. 


THE COURT: If there is a problem about computir 
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it, then I willhave to look at it. 
MR. TOPKIS: Pine. 
9 We had established before the break, Мг. 
Chiantia, that under the AGAC contract, the contract which 
MCA music publishing companies has with AGAC writers, that 


MCA does not have the right to licuse directly for televisi 


network use without the consent of the AGAC writers. I 


now ask you to -- 
A Television performance. 
Q Television performances, right. 
I now ask you to assume that tomorrow the 
CBS television network were to cancel íts ASCAP license 
and that NBC ani ABC меге to retain their ASCAP licenses, 
во that to the extent performance rights would be obtained 
by producers of CTN programs, they would have to be obtained, 
if at all, by direct licensing. Would it be practical for 
you as a music publisher to enter into the business of direct. 
licensing producers of CTN programs having to obtain for 
each transaction which involved an AGAC song, a song written 
by anAGAC writer, the consent of that writer? 
A It would not be that difficult. 
о It would not be difficult? 
It would not be that difficult. 


Wouldn't this be a hurdle in your path? 
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It might very well be, yes. 

THE COURT: Well, I am a littie confused at 
reconciling your two answers. 

On the one hand you said it wouldn't be that 
difficult. On the other hand, you said it might be an 
obstacle. Are you saying in effect it might be an obstacle 
but not a big obstacle? 

TPE WITNESS: I am saying in the case where 
that is the only alternative I have, I have to evolve a 
system of getting permissions and I am sure in the long run 
I could probably do so. But it would be an additional. hurdl 
in my path. There is no question about it. 

THE COURT: You mean it would be another thing 
you would have to do? 

THE WITNESS: Precisely. 


о Do you think you could dc thís? Do you think 


it would be practicable to do this if each time you were 


asked to bid on a direct licensing transaction for the 
business of a producer of a televisbn program to appear 
on CTN, you had to make contact with the AGAC writer and 
get his consent? 

A I do that now with respect to synchronization 


rights. 
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Are you sure, sir? 
Motion picture synchronization rights, yes. 
0 And you think this would be practicable as to 
television -- 
A It would be practicable. It would be more diffi 


cult than obtaining svic^-onization licenses for motion 


pictures, but we can ето! ге scme kind of machinery. 


“НЕ COURT: Why would it be more difficult 
mechanically? 

THE WITNESS: Except that the use in television 
woul: be probable more frequent than the use ín theatrical 
motion pictures. 

THE COURT: I don't like to brainwash you, 
but do you suppose that under such circumstances you would 
be likely to work out some kind of overall framework with 
them as to -- 

THE WITNESS: With the sonawriter? 

THE COURT: Yes, so you wouldn't have to call hi 
every time somebody spoke to you? 

THE WITNESS: There are some songwriters with 
whom you can make such an arrangement. I have some exper- 
ience with songwriters which makes it difficult for me to 


quote synchronization rights. I must indeed get in touch 
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with him in every case. 

о I would like to show you a document, Mr. 
Chiantia, which is РХ84 for identification. Specifically 
I would lika to direct your attention to -- 


A May I read it, please? 


Q Yes. I am just going to tell you what I ar 


primarily going to be examining you about, sir, is the 
second paragreph. 

A May I read the whole letter anyway? 

о ОҒ course. Please до. 

А Okay. 

о You will see in the second paragraph, the first 
sentence of the second paragraph there is a clause which 
reads, "If we have to"-- excuse me. I am sorry. I really 
ought to identify this document. 


This document is a letter that you wrote, Mr. 


A Yes. 

о And you wrote it on October 29, 1959, and you 
wrote it to Miss Miriam Stern of AGAC? 

A Right. 


Do you know who Miss Miriam Stern is or was at 


Yas. 
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Could you state for the record? : 
3 A I believe her official title was secretary -- 


4 executive secretary 26 American Guild of Authors and Com- 


5 posers. 
i 6 THE COURT: What did you say the date was? 
7 MR. HRUSKA: October 29, 1959. 
8 THE COURT: Is there any reason why this letter 
9 shouldn't be in evidence? 
10 MR. HRUSKA: It should be in evidence. 


THE COURT: Any objection? 

MR. TOPKIS: No objection. 

THE COURT: It is received in evidence. 

(Plaintiff's Exhibit PX84 was received 
in evidence.) 

THE COURT: Go ahead, Mr. Hruska. 

о The siatement reads "If we have to obtain the 
written consent of each «riter for each video, we would for 
all practical purposes never get the compositions from our 
catalogs into current TV films other than in a few rare 
instances." 

The situation you were discussing in this letter 
Mr. Chiantia, referred to the licensing of synchronization 
rights to the producer of television programs, right? 


That's correct. 


A 
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Q What differentiates the licensing of synchrení s: 
tion rights to television producers from the licensing 
of performance rights to television producers which makes 
it impracticable to obtain writer consent on eech individua] 


sync rights transaction but not impracticable to obtain such 


consents in that fashion on each individual performanc. 


rights transaction? 

A In order to understand what this letter is 
about, we have to understand what was happening then at the 
time. 

At the time television producers were using 
canned music. Very few productions were actually having 
scores especially written for television programs. There 
was some, of course, but а good number of them were using 
canned music as background music. We had at that time a 
recorded library. The term which is used is mood music. 
Mood music library. It was our idea to use ‘hose tapes of 
compositions which had been recorded for us by orchestras 
ar » the world and ме had a great deal of Russian material 
as well that was recorded and it was our idea to use that 
material and persuade television producers to ояз those 
tapes as the canned music for the background music. 

Now, what I wanted 9 do was to make thig avail- 


able to them on a blanket basis and if 1 had to get the 
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permission of each writer every time a television producer 


wanted to use a little snippet in a background music use, 


3 

4 it would be difficult and the background -- and the tele- 
; 5 vision producer would want immediate availability because 

0 the music was not that important. 

7 If that particular piece was not important, 


8 he could take something else. So then it was important for 


9 me to have blanket clearance, blanket permission at the 

10 time. | 
7 n Q And yc feel that you would have no need for | 

12 blanket clearance in the licensing of performance rights? | 

ІЗ А If I could work it out, it would be very соп- | 

14 venient. There are many compositions which I hold in | 

15 my catalog which I did not acquire under an AGAC agreement. 


With respect to those I would have no difficulty 


at all. 


Q I know it would be convenient if you could work 


| 
it out. The questioa is if you could not work it out. | 
You still believe that it would be a practical thing to do, | 
to call а writer each time a television producer called you | 
to find out whether you could get that writer's consent? | 
A What we are talking about is a hypothetical | 
world. If we are talking about a hypothetical world, I 


submit to you that my humble opinion is and my opinion baseci 
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on my experience is that I саг persuade my writers to 

give me permission on anything provided they are convinced 
that I am doing what is right for them and right for the 
song. 

Q My question is, Mr.Chiantia, not whether you 
could rersuade your writers to give you blanket consent up 
front, w} -her you could persudde your -- whether you could 
engage successfully in this business as . practical matter 
if every time a television producer called you for the right 
to use a particular song you had to get the consent of your 
writer? 

A With all due respect to you, wouldn't that ve 
my problem? I would have to survive and if I could not 
get these permissions I would be the one to suf fe not you. 
I woul. go out of business, not you. 


THE COURT: I think even Mr. Hruska might 


sympathize with you under those circumstances but the questign 


isn't whether you would go out of business. The question 
is -- rather, who suffers the injury involved. ‘The question 
is whether under such circumstances you could operate on 
a practical basis. 
THE WITNESS: I think I could. 


Are you familiar, Mr. Chiantia, with the schedul ia 
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under which television programs are put together? 

A What -- 

MR. TOPKIS: What kind of programs are we talkinc 
about? 

Q Let's take music veriety programs. 

MR. TOPKIS: І thought we would. How about the 
other -- 

Q Let's take music variety programs. Are you 
familiar with the schedules under which -- 

A In а very general мау. 

о Do you know how much time a television producer 
had to put that show together? 

THE COURT: I don't know it is terribly import- 
ant whether he knows or not. If you want to ask him if 
he can accomplish the securing of the licensing within X 
days or hours, then later relate it to what other witnesses 
have told us they need, I think that is the way to do it. 

Q Let us assume that you had to, in order to 
obtain this sort of business, get your writer's consent for 
the use of your music in either a variety ог а non-variety 
program within a day. Would this be a serious obstacic 
to your being able to engage in this business? 

А I don't know of any circumstances in which a 


TV producer would have to make up his mind in a day. 
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о That is not my question, Mr. Chiantia. I am 
asking you tc assume for a moment one day. Is this a serio. 
obstacle or is it not? 

A I can assume the world is going to end tomorrow. 

THE COURT: Please make the assumption, Mr. 
Chiantia. If, for example, there are witnesses who have 
testified to that earlier in the trial, then the question 
would be proper. I can't remember offhand. I don't 
want to argue about it. 

In effect would it be a big obstacle if you 
had to get consent of your writers within a day? 

THE WITNESS: In some cases, yes, it could be. 

Q How about two days? 

А That depends on whe the writer is, where he is 
situated, how well he is accessible. You are ровіпа hypo- 
thetical questions. 

Q The point is, there are а lot of your writers 
who are not immediately accessible to you, “sn't that 30? 

A Do you mean one day? 

Q That you can't reach them if you wanted to 
within a day? 

A There are some writers I can't reach in one 


day, that's correct. 
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Q And there are a number of writers you couldn't 
reach in two days either? 

A But, Mr. Hruska, in that situation I would make 
it my business in advance to make sure I got to them all anc 
explained what my situation was and got their permission. 

Q Up front in advance? 

A Yes. 

Q That is what you would want to do? 

A I would try to do it. It is no different than 
the situation with respect to synchronization rights. Why 
do you have any greater difficulty ir this matter than you 
have in synchronization rights? There are certain synchron- 
ization rights that you need that I have to get my writer's 
permission on and you get them . Why suddenly do you have 


such a great problem in respect of getting performance 


licenses where you don't have that same problem in getting 


synchronization licenses? 
Q At the end of the trial, Mr. Chiantia, I wil. 
answer all your questions. 
A I u. h you would, Ав a matter of fact, I might 
hire you as a consultant to tell me how to run my business. 
Q I think that is still another conflict. 
You got this pre-consent, this pre-blanket consent 


in television sync rights, right? 
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Yes. In certain cases. 


You worked out an arrangement with AGAC, is 


A I was asked about that in pretrial testimony. 
I don't really remember that. Suffice it to say that I 
do give licenses. I don't remember how we worked it out 
but we do give licenses and I have had no objection from 
anybody so far. One or two exceptions. 

о When you say you worked it out, you have an 
arrangement with your AGAC writers under which you agree 
not to charge any less than certain minimum fees, isn't that 
true? 

A That is not true. We did not sign all of those 
we did not sign all of those synchronization *chedules. 
Let me remind you that I am mostly concerned with background 
music uses. With respect to background music uses I 
do not need the permission of the writer. Provided the 
song is less than ten years old. 

Q You are talking AGAC writers? 

A That is correct, sir. 

Q And you are talking sync rights? 


A That is corract. 


о Where you needed the consent of the writer, you 


got that consent up front and you got it by agreeing to 
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certain -- not to charge less than certain minimum fees? 

A My recollection, sir, is that we never signed 
those agreements. That is my recollection. I may be wrong 
о With AGAC writers with respect to feature 

performances? 


A I beg your pardon? 


о With АСАС writers with respect to feature 


performances? 

A That's correct. 

Q You never signed those? 

A That is my recollection. I may be incorrect but 
that is my recollection. Suffice it to say that I do 
license. And I have had no complaints. 

Q Well, I don't know that I have to go through the 
testimony on deposition. You have already referred to the 
fact, Mr. Chiantia, that you testified to the opposite 
point during your deposition regarding your deposition -- 

A I did not say that, sir. I said during the time 
that I was being deposed, I really did not remember what the 
synchronization schedule was. In the meantime I looked 
at it. I did not remember ас the time of my deposition. 

I did not testify that we signed. 
Q You did say in this letter, PX84, "We are" -- 


this is your letter to AGAC -- "We are ready to submit 
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a achronization schedules which we have received to AGAC 

for counter signatures. And I look forward to hearing from 
you in this regard." 

Doesn't that refresh your recollection that you 
had signed such synchronization schedules containing minimun 
synchronization fees wich writers prior to your submitting 
them to AGAC for counter signature? 


A No. What I was referring to was the counter 


signature. I do not recall sending them to AGAC for counte 


signature. 


Q I see. But you did sign such agreements with 
your AGAC writers? 

А That's correct. 

Q And those agreements did set forth minimum figur 
on sync rights? 

A That is correct. But that was at the very be- 
ginning. We have not done it since. 

THE COURT: since when? This is 1959 now. 

THE WITNESS: In about the last five or sx 
years, your Honor, I don't think we have ever signed 
synchronization schedules with any writer. 

Q In the last five or six years? 
A Yes. 


But there was a time between 1959 and the last 
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five or six years when you had new synchronisation right 
„ modules that were signed with your writers? 

A Yes. I will be glad to find out for you how 
many there were. I just don't remember. 


Q But the last ones that were signed, those are 


agreements between you and your writers which are still in 


effect, true? 

A Correct. 

Q There was no need to sign any new ones? 

A That is not true. We are only talking about 
a specified number of compositions. I don't remember how 
many of these I signed. And I am telling you that the last 
five or six years we have not signed any new ones. In the 
last five or six years I think you will assume -- you will 
agree that we have acquired other compositions. 

Q In the last five or six years, sir, your writers 
are really coming from a different source, new writers, 
different from the source represented by the AGAC sort 
of writer, isn't that true? 

A Correct. 

Q You didn't experience after or before writing 
this letter, which is PX84, you didn't experience any 


particular difficulty in working out this problem with 
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AGAC, did you? 

^ Mr. Hruska, I believe -- I don't remember what 
happened at that time. I really don't. All I remember 
is that we did go ahead and license. But I don't remember 
experiencing any great difficulty with anybody at the time. 
That is my honest recollection. 

Q Do vou recall having received a letter from 
AGAC prior %с October 29, 1959, in which AGAC complained 
about the fact that publishers had been licensing sync right: 
for television use without obtaining AGAC writer consent? 

А I may have received such а letter. I don't 
remember. 1 may have received such a letter, but I don't 
remember. 


Q You are aware of the fact that ASCAP does vot 


license sync rights? 


A I beg your pardon? 
Q I say, are you aware of the fact that ASCAP 
does not license sync rights? 
A I would hope 80. 
THE COURT: Why? 
THE WITNESS: І mean I hope I am aware of that. 


THE COURT: What is your definition of sync 


THE WITNESS: Synchronizztion rights, your 
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Honor, is the right to mechanically record a composition 
in connection with a motion picture or television motion 
picture. 

Q Would you agree, Mr. Chiantia, that the history 
of the music business has been characterized by conflict 
between writers and publishers? 

A Oh, yes. 


Q And in your experience are writers suspicious 


of up front money deals, which I believe is the way they 


are referred to in the industry? 


A You have to define that a little more for me, 
Mr. Hruska. 

о All right. There аге certain arrangements that 
publishers from time to time through the years have made 
with publishers of sheet music in which the print houses, 
they are called, in which the print house would give the 
publisher a very large advance -- you got it, okay. Why 
don't you continue? 

А I believe you аге referring to a situation whict 
I testified to in the deposition. 

Q Right. 

A Which had to do with the use of compositions in 
so-called song sheets. Yes, I am aware of that situation. 


At that time music publishers were receiving 
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substantial advances for the use of their catalogs for 
the right to print all of the compositions in the publisher 
catalog in so-called s. с sheets and the publisher in 
those cases would make his distribution to the writers on 
the basis of a stipulated sum for each use. And AGAC was 
complaining abaut this situation because it was one in 
which the publisher could wind up with much more money at 
the end than the writers collectively. 

Q In other words, the publisher might get an advan 
of twenty or $30,000 -- 

A And may have paid out ten. 

Q From the print shop, and t^ п get an agreed upon 
royalty figure of, say, a small per cent of revenus’ for 
the actual -- on the actual sale of the sheet music, 
distribute the per cent commission to che writers, but not 
distribute the advance? 

A That is correct. 

MR. TOPKIS: If your Honor please, is there 
any аа relevance to this? It is perhaps fascinat- 
ing but -- 
THE COURT: І am not sure but there have been 

many things throughout the trial and I found it easiest 
to take it. 


MR. TOPKIS: It has taken five weeks and one 
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day to date. 

Q This type of situation, the advance we have 
just been Urcuss ing, this is a fairly notorious kind of 
transaction in the business, isn't it? I mean this is 
usually regarded as a reprehensible thing to do? 

А Would you please go back in the pas* tense. 
That happened many, many years ago. I am not aware of any 
situation similar to that that has occurred in the last five 
or ten Wars. 

Q You are not aware of any such sítuation coming 
to public light? 

A Right. 


Q Was this one of the sí.aations, the types of 


situations which gave rise to the formation of AGAC, if you 


know? 
MR.TOPKIS: AGAC was formed in 1937 or somethin 

like thet. 

Q All right, is this -- I withdraw the question. 
T+ this one of the problems with which AGAC is particularly 
interested? 

A It was at the time, yes. 

Q You don't sign AG*C contracts with your writers 


if you can help it, do you? 
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A What do you mean by that? 
Q You prefer net signing the AGAC contract. You 
prefer using your own form? 


^ 4y deal fellow, I prefer getting the best 


song I can possibly buy aud if the fellow who wrote it is 


an AGAC member, I am happy to sign it. 


о If һе di^n't care, you would prefer your own 


A Yes, of course. 
Q How about a non-AGAC member, would you give an 
AGAC form contract to a non-AGAC writer? 


A „ I would not. Unless he specifically reques 


Q And he had the bargaining power, 
get you to sign such an agreement? 

A Correct. 

Q Now I would like to turn to the 3M matter. 
I don't know that I have to go through the mechanics of 
showing you the Leeds agreement. You have been through thjs 
recently, haven't you? 

A Not recently, but I know about it. 

Q You know about it. And this was dated, just 


for the record, March 1, 1965, and at Paragraph 10, I think 
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it is, 3M agrees to use 100 Leeds songs and under Paragraph 
12 guarantees to Leeds 530,000 a year. 

THE COURT: Do you want to refer tc the exhibit 
number, please, Mr. Hruska? 

MR. HRUSKA: 52, your Honor. І am sorry, it 
is 3M PX52. 


о Now, you were first approached by Allen Arrow 


on this 3M transaction. Mr. Arrow has testified that that 


date was October 29, 1964. Does that sound about right to 
you? 

A Yes. 

о Now, between that date and March 1 of "65, which 
is the date of this agreement, 3M РХ52, Mr. Arrow also said 
that he had about 50 contacts with you. Does that sound 
about right, on this subject ot 3M? 

A Well, I can't recall whether there were 25 
or 50, but I do recall there were quite a few. 

Q The case will not turn on it. Whether it is 
25 or 30. 

A I understand that. 

MR. TOPKIS: Could we know what page you are 
referring to? 
MR. HRUSKA: Arrow? 


MR. TOPKIS: Yes. 
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TOPKIS: Is it in the record of this case? 


MR. HRUSKA: No. 


It was in his deposition at Page | 


MR. TOPKIS: All right. 

Q Now, you gave some testimony this morning, Mr. 
Chiantia, about 3M РХ51, which is another agreement between | 
you and 3M, dated March 1, 1965, concerning the additional | 
515,000. | 

Did you distribute апу part of that $15,000 
to any of your writers? 
A Certainly. 
Excuse me? 
Certainly. 
To which writers? 
To all the writers that participated in the pro- 
gram. It was an advance against the roy: ities. 

Q You distributed to them when you received the 
royalties -- 

A As I always do when I receive an advance. 

Q How did you make distributions to the writers? 

A On the basis of three cents and two cents. Wha 
other basis would there be? 


Q In effect, a per use basis. The basis of their 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE; CORTLANDT 7-4580 


Chiantia-cross 


MR. TOPKIS: I can't imagine it was on а per ust 


A On the basis of the use in the program, that 


is correct. 


Q On the basis of the use іп the program. 


you refer to that as a per use basis? 


MR. TOPKIS: Not after this case. 

A Okay. 

Q That is not a novel concept to you, is it, Mr. 
Chiantia? 

A No, it is not a novel concept to me. 

Q You testified on the deposition that you and 
Mr.Brettler shared the view that the direct licensing of 
3M would produce a lot of money for each of your publishing 
groups -- Page 153 -- as much as 500,000 apiece. Are you 
aware of the total annual ASCAP -- 

MR. TOPKIS: Wait, wait, wait. Your Honor, 
may I read to the witness the material that has just been 
attempted to be summarized? I think he has been asked 
a most unfair question and I would like to clear up the 
record. 

I will ask that the question be stricken. 


rise to object. 
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THE COURT: Let me see the record and I will 
see whether I agre, that it was unfairiy characterized. 
MR. TOPKIS: Start at Page 152, please, Linc 


THE COURT: What reference did you make, Mr. 


MR. HRUSKA: І characterized from Page 153, 
Lines 8 through 12. 
TEE COURT: All right. І am not quite sure, Mr. 


Topkis, whether you are referring to the spread there, 


which is -- whether your objection was based on the fact 


when Mr. Chiantia testified on deposition, he didn't specify 
as to a particular amount but a range, which is between 
two and 500,000. 

MR. TOPKIS: Which the high end was 500,000. 
The low end was 200,000 and the whole answer was preceded 
by the comment,"my answer would have to be speculative." 

MR. HRUSKA: The question was, your Honor, as 
much as $500,000, and I think оп cross-examination, par- 
ticularly it is perfectly appropriate -- 

THE COURT: Do you understand? 

THE WITNESS: Yes. 

THE COURT: The witness understands. Let's proceed 
with what you are now asking. 


Q Are you aware of your total annual ASCAP 
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distribution from all wire music services? 


A 


о 


At this moment? 
THE COURT: You mean for "4227 


Let's take it back in the mid-sixties. Do you 


know what it was then ? 


A 


о 


А 


0 


T ain't = 

You don't now remember what it was? 
I was not aware at the time. ; 
Are you aware now «hat it is? 


Yes. 


What is it? 
Somewhere around thirty, $35,000 a year. 


$35,000 a year. Is ік fair to ялу it шая enb- 


stant ally smaller іл 1964? 


A 


time. 


A 


Q 


what it 


I can't say because it was not reported at that 


yOu had no idea what it was? 

No. 

You never made it your business to find out? 
No. 

You had no interest in it? 


I didn't say that. 


Then why didn't you make an effort to find out 


was? 
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A I just never did. 

THE COURT: Anyway, what year 414 you say мая 
635,000? 

THE WITNESS: It has been running about $35,000, 
your Honor. 

THE COURT: In recent years? 

THE WITNESS: Yes, since they started to report 
it -- 

THE COURT: Is there any reason to believe it 
would have been greater in 1964? 

THE МІТ%: 5: І have no idea, your Honor. 

THE COURT: Don't you have an idea as to whether 
it would have been greater, significantly greater? 

THE WITNESS: Well, it was not reported separatel 
at the time. It may have been at that time -- I believe it 
was distributed as part of the general distribution. So 
I do not know. 

Q Do you know what it was in 1969, Mr. Chiantia? 

A In 1969 it could have been around that thirty, 
$35,000. Something like that. 

Q It was а good deal smaller than that, wasn't it, 
sir? 

A I don't know. That is my recollection. 


MR. TOPKIS: Is this subject properly an issue, 
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your nor 

I didn't go into the subject on direct. While 
I haven't risen са that ground previously, I think there 
ought to be some bounds. 


THE COURT: І think I have enough information 


to get the point Mr. Hruska is bringing to my attention. 


Q Mr.Brettler on his deposition testified that 
he analyzed the 3M situation in this manner and had reported 
this analysis to the ASCAP board and I will quote his testi- 
mony, which is at 348. 

MR.TOPKIS: Just a second, please. 

Q Brettler: "I saw this as an experimental thing 
and if it happened on the scale that 3M expected, there 
were going to be more tapes. 3M would have to go back to 
ASCAP and possibly it was a fortunate thing for us to do 
this because if the venture succeeded and this became the 
modus operandi of background music, it would come back to 
ASCAP anyway." 

Do you agree with that analysis -- did you at 
the time, put it that way, did you at the time agree with 
that analysis? 

A I don't believe Mr.Brettler ever communicated 


that to me. ARe you saying that he did? 
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No, no. 
THE COURT: It is just a way of asking you wheth 
that was your view the time. 
Q Does this correspond with your view at the time? 
A No. 
Q Did you ever discuss this point with Brettler? 
A I don't recall. 
о Ав to whether 3M if the venture succeed d would 
ultimately have to come back to ASCAP? 
м I don't recallthat. 


You didn't reach any similar conclusions on 


No, I did not. 

Q When Mr. Arrow approached you in October of "64, 
he had been a friend of yours for years, is that so? 

A That's correct. 

Q And you knew him to be a man of honesty and 
integrity? 

A Yes, that's correct. 

Q And hothing has changed your estimation of Mr. 
Arrow, has it? 


A It has not. 


Q And Mr.Arrow is very knowledgeable in music 
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publishing, a very savvy and sophisticated man? 
A Yes. 


And still is? 


Q 
A Yes, that's correct. 
Q 


And he explained the deal to you? 

A That's correct. 

о And he also gave you reas ns, did he, why 
there was no possibility of 3M reaching an agreement with 
ASCAP by the time that 3M wanted to record this music, which 
was April "65? 

A Yes. 

Q And he also estimated for you that the guarantee 
that 3M was paying was based on the 3M estimate of being 
able to sell 6000 tapes a year and -- strike that. Let me 
start over again. 

Did Mr.Arrow indicate to you that whereas the 3M 
guarantee of $30,000 in the case of Leeds a year was based 
on a mínimum estimate of their being able to sell 6000 tapes 
a year, thair realistic expectation was to be able to sell 
a lot wore, approximately double that fiqure? 


A I remember something of that kind, that conversa 


Q The first timo you met Mr. Arrow, you didn't -- 


and you got this presentation from him about what the deal - 
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what was involved in the deal, what it was about, you 


didn't agree with him right then and there that you would 


go ahead with the licensing of 3M, did you? 

A No, I believe I told him I was interested in it 
and I was going to look into it, yes, that's correct. 

о You wanted to verify with Asch that its negotis 
tions with 3M were in fact even dead? 

A No, as I recall, Mr.Arrow told me that he could 
not get together with ASCAP on a price. I am trying to 
answer your question, Mr. Hruska, if you will bear with me. 

Q I am bearing. 

A Please. Well then, don't shake your head because 
I have had occasion to shake my head in your cuestioning 
and I didn't do it. 

At that point I felt that I had to go to ASCAP 
to find out whether in fact they did not come to an agreemen 
on price. Does that answer your question? 

Q You did go see Mr. Korman, was it? 

A That's correct. 

At ASCAP? 

That's correct. 

And you checked this out with him? 

That's correct. 


THE COURT: Without quibbling about the details, 
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І take it you went to ASCAP to fu. ^ what their hangup 
was, is that right? 
THE WITNESS: That's right. 
Q But you wanted to find out that that deal had 
come apart, isn't that true? 


A Bo, I wanted to find out why ASCAP was having 


difficulty licensing it. I was not aware that the deal 


had completely come apart. I recall that Mr. Arrow told 
me he was having some trouble getting an ASCAP license. 
Would I license him. I said fine, I think I may do that. 
Let me find out what this program is about. 

THE COURT: Let's take tho bull by the horns. 
Was it in your mind a condition that ASCAP should be sour 
on the deal before you would have anything to do with it? 

THE WITNESS: No, sir, not completely. І would 
rather that ASCAP had licensed. However, if it were a 
situation where I would have aade a better deal with Mr. 
Arrow directly, I would have made the deal directly. 

Q At Line ll, Mr. Arrow gave -- made this sta 

in his testimony: 

"Weil, I think he" — which refers to you, sir 
"did say at some time during our discussions, I can 't reca 
specifically whether it was at that first meeting, that he 
wanted to verify with ASCAP that our negotiations" meaning 


ЗМ --ASCAP negotiations -- "were in fact ended." 
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Does that refresh your recollectinn? 
I really don't remember it that way, Mr. Hruska. 


Well then, why did you go check with ASCAP at 


To find out why they were having difficulty 


Why did you care? 
I have just told you before I would rather they 
had licensed through ASCAP. 


Q If you prefer that 3M licensed through ASCAP, 


isn't it fair to say, Mr. Chiantia, that what you were check 


ing out with ASCAP was to see whether or not those negotia- 
tions had in fact ended? 

A No, not necessarily. I wanted to find out why 
ASCAP was having difficulty licensing this, where they had 
no difficulty in licensing other uses. I wanted to know 
what ASCAP knew about it and to help me to make up my mind 
what I was going to go into -- whether I was going to go in 
that program. 

Q You thought іс was in the best interests of the 
music publishing industry that performing rights be lioensed 
through the societies, true? 


* I think that is true ав general matter, yes. 
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Q And that was true in this 3M situation? 
A It is true in any situation. 


Q And isn't this the ~eason you ch»cked with 


A Mr. Hruska, I have already answered th question. 
THE COURT: І think he answered, Mr. Hruska. 
You can argue what you wish that I shouldn't believe met 
Mr. Chiantia has said, but I believe he has answered the 
question amply. 
о You think it is in the best interests of the 
MCA music publishing companies for ASCAP to license 3M 
rather than for those companies to license 3M directly? 
Which would you prefer? 
A I would prefer -- 
MR. TOPKIS: Is that question today or 1964? 
THE COURT: N ow I assume it is ав of tcday. 
MR. HRUSKA: That is what the question said. 
THE COURT: It was in the present tense. 
MR. TOPKIS: Then the witaess must first be 
asked, does he believe it in the hest interest of MCA. 
THE COURT: 7 thought that is what he did ask. 
Will you read back the question, please? 
(Question rend.) 


THE COURT: You mean ASCAP to license 3M or 
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ASCAP to license the music only? 

MR. HRUSKAt: Do you pref : -- 

THE COURT: Are you talking about 3M? 

MR. HRUSKA: Yes. 

THE COURT: I meut say I am confused. I though 
you were talking about MCA when you said 3M. Is there а 
3M project today that you are talking about? 

Q To avoid any confusion, let's take ік back co 

1964, when you were having these discussions with Allen 


Arrow and A^" Arrow played his pitch to you and outlined 


ы the deal. Would you have preferred at that point in time 
т for АЅСАР to have suddenly taken over the 3M matter in the 
ii sense of reaching an agreement with 3M, or would you have 
ы preferred to directly license 3M? 
" A I would have preferred that ASCAP do ít for 
4 a very simple reason. 
ы Q Whai is that reason? 
" А For policing purposes. 
” о Policing purposes? 
ж А That's right. 
2 

Q That is your ownly reason? 
е А That's correct. 
7] Q Let's discuss policing. 
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MR. TOPKIS: Tour Honor, һе asked two ques 
about 3M. I really think the; will be on it forever. 
Ұз beat that dead horse for a week last time around.  Thero 
is no question about what haprened here. Мг. Chiantia, 
whatever his impulses, whatever his belief as to the best 


interests or the poorer interests of MCA went out and signe: 


up people for the 3M program. It was all done. Why ín 


tne name of heavens would we have to rehash it over and 
over again. 

In point of fact to leap shed “r. Chíantia is 
engaged in negotiations today with 3M for new contracts. 

THE COURT: І don't think that is part of the 
recurd, so I will disregard that particular statement. If 
you want to bring it out if it is relevant -- 

МЕ. TOPKIS: Your Honor, you asked the question. 
That is why I supplied the answer. 

THE COURT: І asked whether there was a project 
going on. I didn't ask particularly about their negotia- 
tions. 

То the «xtent that anybody goes beyond direct 
examination, and I think that the questions about 
policing might or might not be such, that witness will 
dach the questioner's witness. I will allow a reasonable 


amount with regard to the extent to which ASCAP can police 
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matters of this kind more effectively than other organiza- 

tions because I think it is not relevant only to the 

3M situation, but it has a kind of general applicability. 
However,I won't allow it it this evening 


because it is 25 minutes past four, and I have a hearing 


which is beginning at 4:30, and I have to make arrangements 


for it, besides which I think you are all getting a little 
testy, so I will excuse you. 

MR. HRUSKA: Your Honor, there is the matter o 
Miss Preston. Shall we have her report tomorrow morning? 

THE COURT: We are in adjournment until ten 
o'clock tomorow morning. 

(Adjourned to Tuesday, November 27, 1973, 


at 10:00 A.M.) 
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American Society of Composers, 


Authors and Publishers 


Bew York, New York. 
November 27, 1973 
10:00 A.M. 


(Trial resumed.) 


THE COURT: Good morning everyone. 


SALVATORE CHIANTIA 
CROSS-EXAMINATION (continued) 
BY MR. HRUSKA: 


THE COURT: All right, Mr. Hruska. 


| 
! 
t 
% 
f 
| 
| 
у 


Q Mr. Chiantia, I think we ended off last evening 


at a poiùt where we were about to get into this matter of 


r 


policing the establishments which had bought the 3M cassette 


player and tapes and you had indicated that this was your 


r wm — 


concern about dealing directly with 3M as distinguished 
from ASCAP handling the licensing of 3M. 

I would like to ask you whether you had any 
discussions with anybody at ASCAP regarding this matter 
of policing? 


A Yes. 
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Q Could you tell us with whom did you have taose 


Ne 


discussions and about what time? 


C2 
Sa а Ба 


А I had those discussions with Mr. Finkelstein 


> 


таштт 


some time after the termination of the initial period of 


— 


three years. I would have fixed that some time in 1968. 
Q Did you have any discussions with anybody at 


ASCAP prior to your entering into the license with 3M? 


со 


А Yes, I did. 


Q When was that and with whom? 


— 


AT IERD rr ES 


А That would have been іп 1964 some time with 


Bernie Korman. 
Q That discussion followed your initial discussior 


with Allen Arrow about the 3M offer? 


rr 


A That's correct. 


| 
| 


r. 


THE COURT: Will you refresh my recollection as 


o 


to what Mr. Korman's status was in those days? 


== 


THE WITNESS: He was on tho legal staff of АБСАН. 


| 


Не is now general counsel. 


THE COURT: All right. 


uot metres 


Q What did Mr. Korman tell you at that time 
regarding the matter of policing ? | 
А Не didn't say anything about policing at the | 


кіпе, аз І геса11. Yes, he did. He started out by 


saying that it was a new use, that it would be a difficult | 
| 
| 
| 
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matter to control and -- I am trying to think what else 
he might have said. We did go into other things. I 
don't remember. I did testify -- 

Q Did he tell you, sir, in so many words that 
ASCAP would not, in fact, police the establishments which 
had purchased the 3M tape player -- 

A No, he -- 

Q Let me finish the question -- at the conclusion 
of the three-year term of the 3M licensing? 

А No, he did not. 

Q Is it true then that while you were considering 
whether or not you should enter into this transaction with 
3M you had no idea whether ASCAP would police or whether 
ASCAP would not police those establishments? 

A Well, I rather thought at the time -- at least 
the thought crossed my mind that ASCAP míght not police 


in those instances where it did not license. І had not 


come to any firm conclusion. It was a reasonable likelihoo 


that they would not police. 
Q Reasona»le likelihood? 
A Yes. 
THE COURT: Did you give any thought as to how 


the matter could be policed if ASCAP wouldn't do it? 
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THE WITNESS: Well, there was some suggestions 
at that time that Minnesota -- we had -- I had discussed 


this with Mr. Arrow. Mr.Arrow and Mr. Lindgren had 


might be disposed to police the use of the tapes. 

THE COURT: 3M itself? 

THE WITNESS: That's right, sir. 

THE COURT: some of this may be hypothetical and 
theoretical. Would you have been satisfied that they 
were sufficiently motivated to do a good job? 

THE WITNESS: I think they would have been 
sufficiently motivated. It was a question of whether they 
could do a good job. 

THE COURT: А11 right. 

Q I take it then at the time you entered into 
the 3M transaction you did not know whether ASCAP would 
police or whether they would not police? 

A No, I did not. 

Q For ASCAP not to police, Mr. Chiantia, would 
that mean that ASCAP field men would not go into the estab- 
lishments that had purchased the 3M tape player? 

A No, I don't think it would mean that at all. 

о What does the concept of ASCAP refraining from 


policing these establishments really mean to you? 
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4 


һо 


I must confess I have some difficulty — 


ing it myself. 


eo 


a 


A Well, if an ASCAP agent, for example, were to 


go into an establishment that was using a Minnesota Mining 


көде 2 5 а 


machine, he might conclude that the license was granted 


о 
Lares 


N 


= SS 


licenses, in which case he would not necessarily report 


@ 


that to ASCAP. 


Q Of course ASCAP field men could be instructed 


{ 
by someone other than ASCAP since ASCAP had not granted | 


- 
- e 
CIR ae s 


by the ASCAP home office to report all instances they 
found after a certain period of time of establishments using 
3M tapes? 

A After what period of time, sir? 

THE COURT: Any given period of «іле. 

А It could have been six years. 

Q I understand that. Let's say instructions 
had gone out, wasn't it entirely possible and feasible in 
your mind that instructions could have been issued by the 
ASCAP home office to their field men which said, "Field 
men, whenever you discover the use of a 3M tape player in 
a commercial establishment after date X, report that beck 
to the home office"? 

A Yes, that is feasible. 


Q That is feasible? 
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A Yes, sir. 
Q All right. Were you under the impression that 
ASCAP, if it did detect uses, unauthorised uses, post 
license term -uses of the 3M tape player in oommercial 


establishments, that ASCAP would refrain from instituting 


infringment action against those establishments? 


A Yes, I understand that because I wanted to see 
Mr. Finkelstein to talk bout it. 

Q He told you that ASCAP would not bring such 
action? 

A That's correct. 

THE COURT: Is that at any time or during the 
period of the license? 

THE WITNESS: At the termination of the agreement 
sme time after the initial three-year period. I went to 
see Mr.Finkelstein. 

THE COURT: He seid they wouldn't sue even then? 

THE WITNESS: That is correct, sir. 

Q Was there any valid reason as far as you know 
for ASCAP . taking the position that it would not brino 
such infringement action against such unauthorized users 
of these 3M tape players? 

THE COURT: І will sustain an objection to 


that question. 
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MR. TOPKIS: You know, your Honor, I wasn't 
going to make it. I find it would waste too much time. 

THE COURT: Even though I know Mr. Chiantia to 
be admitted to the bar, it seems to me that calls for a 
legal conclusion, operation of other people's minds and 
everything else. 

MR. HRUSKA: What I am -- 


THE COURT: Mr. Finkelstein is going to 


MR. HRUSKA: Your Honor, I think Mr. Chiantia's 
state of mind on this is of gre \t importance because -- 
THE COURT: That may be. ‘shat isn't what I 
understood you to ask in the last question. 

Q Let me put it this way: In terms of the 
questiop, Mr. Chiantia, as to whether your organization, 
ASCAP, should police and institute infringement action, is 
there any difference between, on the one hand, a restaurant 
playing а phonograph record to its customers and, on the 
other hand, a restaurant playing a 3M tape machine to its 
customers after that restaurant's license to make public 
performances fer prcfit had expired? 

MR. TOPKIS: Your Honor, that -- 


THE COURT: Did I encourage you? 
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МЕ. ТОРКІ5; I ап afraic so. I really want 


. .. 
ae 
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to move this along. It is on the record over and over 
again. Can't the question be what did Finkelstein say 


to you and double it? 


= 


“ ” 
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MR. HRUSKA: That is not the point, your Honor. 

THE COURT: I will sustain the objection, Mr. 
Hrusxa. To ask Mr. Chíantia UM he thinks the difference! 
between one and the other is, I don't see what it proves. 


The question is what do I think between one and the other. 


MR. HRUSKA: JI am trying to establish here, your 


— 


Honor, is this point of view which has been expressed by Mr. 


Chiantia, his concern aout licensing 3M directly and his 


statement that he thought it was in the best intersts of an 


music publishing industry to have ASCAP handle that licensir 
was not legitimately valid based on this policing question. 
I believe this whole contention regarding the problem of 
policing is not a valid contention and I believe, your Honor, 
we should be able to explore that, get at Mr. Chiantia's 
state of mina and the state of mind of any other witness 
who comes forward with that story. 

THE COURT: I haven't heard any statement on 
his part v Ich supports the implication in your question tha 


he considered that it was less important to police one type 
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of institution than another. 
MR. HRUSKA: That ів only a step in the 


direction that I am trying to go. 


THE COURT: Let's not take so many steps. Let 
get to the ultimate question. 
Q Didn't you believe that this so-called problem 
of policing ASCAP'3 inability or desire not to police was 
totally ridiculous, Mr. Chiantia? 


A No, not really, because I can understand ASCAP 


not wanting to police something it didn't license in the 
first instance. І assume when you direct license, you also 


| 
| 
| 
| 
have the responsibility of policing -- 


14 | 

i MR. TOPKIS: Мау the witness finish his answer. 

^ | ES If I were to direct license, why would I insist 
| 

ҮЙ! 


that ASCAP police what I direct licensed? 

Q Mr. Chiantia, you direct license a phonograph 
record company to place one of your songs on that phorograr 
record company's cassette tape, righ*? 

A I am sorrv? 

j | 2 I say you issue a direct license to а phonograp! 
record company to enable that phonograph record company 
! without infringement to pray one of your songs on its casse 


tape? 
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Yes, sir. 

MR. TOPKIS: What phonograph re.ord company 
are we talking abcut? 

MR. HRUSKA: It doesn't make the slightest bit 
of difference, your Honor. 

THE COURT: You mean MCA licenses phonograph 
companies? | 

MR. HFUSKA: Yes. 

MR. TOPKIS: Is that a question of fact or is 
it putting a hypothetical? 

THE COURT: It is a question preparatory to aski 
a further question, and the answer to it is yes. 

Q You licensed 3M Company as we knov directly 


to put your music on ita tapes. What is the difference 


1 
3 
DLL 


in terms of ASCAP -- 


A There is a great deal of differunce, if I may. 


Іп the first instance, when I II n Columbia Records 


to record uy song, I merely give them a license to record. 


m =. 
‹ 2 
tU TAA 


I do not give them a license to perform. That license is 
secured by the person who performs the recording. In 


the case of Minnesota Mining, I went beyond giving a 
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Q You gave a license to 3M on behalf of 
3M customers. Let's take one of those establ!;.* ts. 

A Right. 

Q A restaurant in New York. It geta a three-year 
term. During those three years it plays the 3M tape. At 
the end of those three years it doesn't have a license, but 
it continues to play that 3M tape. 

A Procisely. 

Q Do I understand your position to be that at the 
end of those three years ASCAP quite properly should not polic 
that establishment because you issued a performanoe rights 
for the prior three years? 

A I didn't say quite properly. І can understand 
tae refusal to license. І did not say mite properly. 

I can understand their refusal to licease -- to police some- 
thing they didn't license. 

Q Let's take another examp!. restaurant in 
New York, same restaurant, did not decide to buy a 3H tape 


player, decided to put in an ordinary cassettte player and 


put in a cassette and played that cassette to its customers, 


some of the music on that cassette was music out of your 
catalog. Do you think ASCAP properly should refrain from 


policing that establishment under those circumstances? 
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I see no reason why -- 

What -- 

MR. TOPKIS: May the witness finish his answer? 

"I see no reason." 

THE COURT: He hadn't finished. 

I see no reason why -- 

I don't mean to — -- 

THE COURT: But you аге interrupting hin. 

MR. HRUSKA: I can barely hear hin. 

THE COURT: Move your stand closer or something. 
Actually the acoustics while they are not good in this room 
are not that bad. I have been here for about six weeks 
and other people have made themselves understood. 


MR. HRUSKA: It may be my fault. 


from policing that particular use. I did not license it 
and it was -- that is a use which ASCAP would polise. 


Q There is а difference in your mind between 


A Yes, there is. I did not license that in the 
first instance. Minnesota Mining licensed and ASCAP has 
every reasop to expect that I would have taken whatever 
steps are necessary to police that use. 

Q Did you think there was any difficulty involved 
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A І see no reason why ASCAP would be refrained | 


Chiantia-cross ; 
in ASCAP finding these establishments? 
A Not at all. I could have given them а 1166. | 

о Exactly. 3M did offer to provide ASCAP -- 

А Yes, sir. | 

Q Let me finish the question. 3M did offer to | 
provide ASCAP with a list оҒ all the establishments that | 
had bought the 3M cassette player? 

A I don't know whether Minnesota Mining ever 
offered those lists to ASCAP. If ASCAP requested, I could 
have gotten then. 

Q Those lists would have -- 

THE COURT: I understand it, Mr. Hruska. It 


is as plain as anything. 


| 
| 
! 
| 
| 
| 


MR. HRUSKA: There is ап additional point, your 


Q -- pinpointed the establishments in terms of whe 
their license expires so as to each establishment ASCAP | 
would know the date on which that license expired, true? 

A True. 

Q Thank you. Under your license with 3M, 3M 
had an option to renew for another three years, right? 

A Yes, they did. 

Q Did it ever occur to you that 3M might be quite 
willing to extend the term beyoni three years to exercise 
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that option? 

A Yes. 

Q Did it occur to you that 3M might be particular] 
willing to exercise that option and extend that term if 
ASCAP field men visited the 3M insta-lations, the estab- 
lishments which had bought the 3M tape, and raísed some 
difficulty with those people — unauthorized uses? 


A I am sorry, I don't understand that question at 


Q All right. Did it occur to you that in terms 
of 3M's own business interests, the preservation of its 
good will in its relationship with its customers, that 3M's 


interest in renewing the term of the license for an addi- 


tional three years would be particularly strong i? fi ad " 


of ASCAP were to visit establishments at the end of the 
three years and raise some problems with those establishmen 
if they didn't have any licenses? 

A Just a moment. Do you mean that Minnesota 
would be anxious for this to happen or not anxious? | 

Q Anxious to renew the term to preserve its good 
will with its customers? 

A Would it reserve the good wisl by having ASCAP 


go in to dun them for money or not to? I don't under- 


2.522227 


oti 
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тапс оса... 


stand what you are driving at. 


Q Let me explain. In one situation Minnesota 


DAZ 


Mining, let us say hypothetically, does not renew the 


term, takes the license from you for three years, does not 


2 1 * 
А t ААХ LLZUEL 


exercise its option to renew for another three years. Іп | 
those circumsti;; сез there would be presumably a lot of es 
lishments out in the country playing 3M cassette players 
and infringing? 

A Infringing on my companies, that is correct. 


Q Let's assume that ASCAP field men were or your 


—— ——— отара кө. ж.» 


field men were to visit these establishments and say to the 
proprietors that they were performing music without license 
and threatening them with lawsuits. That would create, 
wouldn't it, some problem in 3M's relationship with its 
customers? 
A I don't know how. 

THE COURT: Mr. Hruska, it seems to me all 
this material is material for argument. I don't see that 
Mr. Chiantia is particularly-- he is a very intelligent 
sophisticated man. We can all argue what the consequences 
of these hypothetical situations might be. 

MR. HRUSKA: Yes, indeed. 


THE COURT: Let me ask this. І don't know 


Pd 


"whether to putthis as a hypothetical or an actual. If 
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one of the tapes that 3M used and sold which contained 
your music, if the license for the performance of that musi 
had expired, would you have regarded 3M as the infringer 
or would you have regarded the person using that tape as 
infringer or would you have regarded both of them as in- 


fringers? 


place using that tape as the infringer. 


Q 


and Sought the machine. 


Q 


you were negotiating with 3M the possibility that if ASCAP 


refrained from policing and instituting infringement actions 


A 


Q 


A 


Q 


A 


— s 
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FE Ж 


THE WITNESS: No, sir, I would have regarded thp 
THE COURT: All right. 


Did you believe ~- 


| 
j 
| 
| 
THE WITNESS: Who bought the tape, your Honor, | 
THE COURT: And he was performing it? | 


THE WITNESS: And he was performing it. 


Did you consider in 1964 and early 1965 while 


the publishers who dealt with 3M might do that on their own? 


Yes, that was a consideration. 


That was a consideration? 


That was a consideration, yes. 
Was that a feasible prospect to you? 


I think it would have been feasible providing 


return would have justified the expenditure, yes. 
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Q I would iike to come back, Mr. Chiantia, to 


interest of the music publishing industry that performing 
rights be licensed through the societies and particularly 
in this case of 3M matter. 


A Right. 


[ 
your statement that you believe that it was in the best 


Q Was there any basis for that conclusion on your 
part other than your concern about policing? 


A Absolutely not. Absolutely not. ASCAP is 
better equipped to do that than I am. That із bur ^*s tha 


ASCAP is in. I am not in the business of licensing per- 
formances. I am іп the business of creating them. I am 
in the business of licensing or policing. ' Naturaliy 
I am at a disadvantage against ASCAP in licensing and poli 
ing. That is why I would rather they do it. That is why 
Harry Fox Agency was formed, to make it easy for publisher 
to license and to police. 

Q When you learnod in 1968, Mr. Chiantia, that 
ASCAP had made a deal with 3M оп the M1200 series -- 

A Was it in 1968? I don't remember. | 

Q Yes, sir. 

A All right. 

Q -- your reaction to that news was bravo, well 

| 


done, right? 
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A Yes. 

Q Each of those 3M, 1200 tape players contained 
1200 songs, is that your understanding? 

A That is my understanding. 

Q How many of those 1300 songs were MCA songs? 

A I don't remember offhand, but we did have a 
number of songs in that program. 

Q But no recollection really about the n mber? 

А No, but I can find out for you. I just don't 
remember. 

Q Let me approach it this way: How much money 
did MCA receive from AS Р in respect of the 3M, 1200 
series? 

A I have no way of knowing that, sir. 

Q Do you even know whether you received any 
distribution in respect of the M1200 series? 

A I know I received no distributions with respect 
to the 1200 series. 


Q None whatever? 


A None whatever. 


THE COURT: Why is that? 

THE WITNESS: I asked about that, sir. I was 
told by Mr. Marks that the program apparently had not been 
terrihly successful at least up to 1973, and the retnrns 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE ; 
FOLEY SQUARE, N. v., N.Y. 10007 TELEPHONE: CO. -ANOT 7-4580 


gab Chiantia-cross 3014 


had been -- the money they had received was minimal and 
it hardly justified a separate -- I understand that '73 did 
produce some revenue and will be distributed in '74. 

Q Prior to the acquisition of Leeds, Pickwick, 
these other publishing companies by MCA -- and as I recall 
that acquisition was on January l, 1965, that -- 


A That's correct. 


Lou Levy. 


He was your immediate superior? 


| 
Q Prior to that time who was the president of 
] 
| 


That's correct. 


He was the chief operating officer of the compan 
The chief executive officer. 

Chief executive officer? | 
I would have been the chief operating officer. 


Mr. Levy was at thot time a member of the ASCAP 


A Yes, in 1965. I don't remember the exact 
date that Mr. Levy joined the board of ASCAP. It could 
have been around 1965 or -- I just don't remember that. Не 
had nct been on it a terribly long time. 


Q I don't believe there is any dispute about it. 
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Mr. Levy was accordingto the answers to interrogatories, 
a member of the ASCAP board in late 1964, and through the 
time that the 3M agreement was signed. 

A Yes, he was at that time. 

Q Yes. Іп late "64 and early '65 when you were 
negotiating with 3M, Allen Arrow 3M had made its offer to 
you, Mr. Levy clung to the hope that 3M would license 


through ASCAP rather than through MCA directly, is that 


true? 

A Now, what are we talking about? Are we talkin 
about 1964 or '65? There was no MCA in 1964, at least 
not with respect to Leeds Music. 

Q I am sorry, you are quite right. Mr. Levy 
clung to that hope vis-a-vis -- let me go back. Let me 
repeat the whole thing. 

May I refer to your music publishing com anies 
through this period as Leeds, rather than MCA, so as to 


avoid any confusion? 


^ As long as you distinguish whether it was '64 
or '65. 
Q Right. In late '64, that is after October 


29 when you first met AllenArrow on this deal, through 


January and February of 1965, Mr. Levy clung to the 
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| hope that 3M would license through ASCAP rather than 
license directiy from Leeds? 
, | THE COUR: Is that a question? 
| MR. HRUSKA: Yes. 
d Q Is that “rue? 
hi 
f A It is partly true and partly not true because 


when I commenced my negotiations with Minnesota Mining, 
I had discussed this with Mr. Levy. Lou Levy indicated 
to me at that .ime that he thought it was a good idea to 


go ahead with it. That was initially. 


| 

| 

| 

| 

| 
7 THE COURT: If you know the answer to it. | 
| 

| 

| 

| 

| 

| 

| 
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Q I am sorry. You said in what period of time? 


At the time that Mr. Arrow approached me. 


i 
| 
^ | 
Q Right. 
A In the first instance about this deal. I had 
discussed it with Lou and some time later, Lou cmae to the | 
conclusion that it was a good idea to go into this deal. | 

Q When was that? | | 

А Oh, that woul? һауе been some time in 1964. | 

Q In "64? | 

A Yes, some time, | 

Q But he still clung to the hope that ASCAP would 
come to some arrangement with 3M? 

A He expressed that to me some time in 1965, 
after the acquisition by MCA. That is correct. 

THE COURT: Was that still during the period in 
which you were negotiating with 3M or was it after you concluĝđed 
wth 3M? 

A Well, ме were still going back and forth. We had 
more or less come to ап oxil understanding as to what the 
deal might be but we had not signed any papers and at that 
time, in 1965, Mr. Levy still thought it was a good idea 
because Mr. Levy was a progressive thinker and he thought w« 


should encourage new uses. 
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Buc at that time you are quito right, at that 


Q In other words, to make this clearer, “е was will- 
ing to go ahead if ASCAP did not license 3M? 
A That is correct. 


Q But he hoped that ASCAP would license 3M and he pre 


time he did cling to the hope that ASCAP would license. 


ferred that? 

A That is absolutely correct. 

THE COURT: Is n't that pretty much your point of 
view, too? 
THE WITNESS: Yes, that is, sir. 

Q Some time after January ., 1965, Mr. Levy said 
to you, did he, "I think ASCAP is going to make a deal; 
why don't we hold off and see what happens"? 

That is correct. 


Did you ever discuss with Mr. Levy the basis for hi 


Well, Mr. Levy got that information somewhere. 
I don't remember -- 

THE COURT: Itseems to me we are getting 4 
into pretty far removed — which might be quite appropri- 
ate on depositions bnt it із of doubtful value at this stage 
of the proceeding. 


Q in 1965, after the acquisition, Mr. Adams, who was 
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corporale vice president of MCA took over general respon- 

Sibility for music publishing and other areas for 

MCA, true? 
That is correct, sir. 


And you reported to Mr. Adams? 


And you discussed the 3M offer with Mr. Adams? 
Yes. I told him about it, yes. 


Q And Mr. Adams said to you, did he, "If it is 


| 
| 
| 
| 
Yes, I did. 


possible that ASCAP could license, І prefer that they do 1t77 
A Yes. 
Q And you agreed with that view? 
A Yes, I did. 
Q Your response to Adams was that you didn't think 
that ASCAP was going to license? 


A That is correct. 


Now, there was en ASCAP board meeting in January 


Do you recall, sir,that it was on that date that yc 
signed copies of the MCA-3M agreement and sont them to | 
Allen Arrow? 

A No, I don't recall that. 


Q I would like to try to геҒгевл your 


recollection. 
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MR. TOPKIS: Does it make the slightest dif- 
ference? 

THE COURT: What difference does it make? 

MR. HRUSKA: I believe it does, your Honor. I 
am trying to think how to explain this without disclosing 
too much of the next few questions but there was an incident 


which occurred -- 


—— EY TEE —ä6⁵ OTE — — ото в-/ 2.2 


THE COURT: Let me suggest that we discuss it 
in the robing room, so you don't bother the witness but 
I also would like to discuss the whole matter. 
(In the robing room, counsel and Court present:) 
THE COURT: І take this opportunity to call you in 
the robing room because I have the feeling and reaction 
that you may be developing the 3M incident in more detail tha 
is necessary. 
We have already developed it in a good bít of 
detail in your case. 
I thoroughly understand what ii is all about 
and I don't know that the outlines of the picture are going 
become much sharper by a great deal of furtherquestioning 
of the defendant's witnesses. 


It seems to me that the position of Mr. Chiantia, 


both for himself and as an officer of Leeds and MCA 
is, quite frankly, that they would have preferred, all of 
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them connected with that company, to see ASCAP до the job 


but if ASCAP wasn't going to do the job, they weren't going 
to let this opportunity pass by as, indeed, they didn't. 

I don't know how much more can come out of it than 
that. I don't know what the particular question is. We really 
do have to move along and I just want you to understand how 1 
look at the thing. | 

MR. HRUSKA: І do understand that very much, 
your Honor, and I am obviously very sympathetic to it. I am 
somewhat frustrated in that I know that this particular 
company's reaction to the 3M matter was really a great deal 
more emotional, the feeling went very deep. 

What I want to bring out is an incident on the 
ASCAP board where Lou Levy told the ASCAP board 


on the same day that Mr. Chiantia had sent the signed copies 


— "€ —MÀ— fß— iÀÀ 


of the agreements to Arrow, Lou Levy said to the ASCAP 
board, "We vill not go ahead with this deal". 

Then there was a major confrontation between 
Chiantia and Levy on this with Adams. Adams felt іс necessar 
to go see Allen Arrow about it. 

Arrow said that Chiantia was very embarrassed by tl 
whole thing, somuch so that Arrow offered to return the 
signed contracts to Chiai во as to not embarrass him, and 
all this simply to indicate the great depth of feeling on the 

SOUTHERM DISTRICT COURT KEFORTER'S 


iSHTED S"ATES COURT HOUSE 
FOLEY SQUARE, N.Y., М./. 10007 — "ELEFHOME: CORTLANDT 7-4580 


—— —— À— — 


R, 


.. 


Y 
: 
| 
| 
| 


é 
| 
а 
: 
k 
à 


Chiantia-cross 


Now, there is evidence in the record about 
it already and -- 


THE COURT: Are you willing to stipulate to those 


MR. TOPKIS: No, because I боп 't have to. 

THE COURT: I didn't mean you did. 

MR. TOPKIS: It is all in the record already. 
Chiantia's deposition was fully taken and was read into 
the record by these people. They are now just taking 
him through the same stuff overagain and there is no dispute 
abcutit. 

THE COURT: Never mind them. They are taking пе 
through it all over again. 

MR. HRUSKA: What I tried to do, obviously,is to 
cross examine, bring out that Mr. Chiantia's feelings 
about this were not simply that he preferied ASCAP to do the 
licensing but that he recognized the domino effect here; 
he recognized the problem. 

THE COURT: You could ask him direct questions 
to that effect, if you want to establish it. Maybe such 


information as ymheve available to you is useful to 


— 


— — . 


questioning him if his answers are inconsistent with what yc 


are looking for but I must say in all candor that the depth co 
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their feeling on the subject seems to me to ! ^ of marginal | 
probative value. Imean either they felt an. *ccod a certain | 
way or they didn't feel and act a certain way and I don't | 
doubt that they had strong feelings on this subject. Еуегу- 


body in the industry apparently had fairly pronounced con- 
! 


H 


victions about it. It was one of those sort of critical oon: aw 
at the time. I am prwpared to believe that, and indeed Mr. j 
Chiantia has quite clear convitions about it at the moment 
so I really don't feel it needs to be pressed. 

MR. HRUSKA: All right. 

There are two other matters. I will jump threugh 
what I explained. 

THE COUXT: J will have to say from hereon in, 
because my obligations to the public to conolude this 


trial, both for your interests and other people's inter- 


ests as much as anythiny, I will have to ask all of you to 


central significance or only marginal significance and if 
it is marginal, see if there is not some other way to do 
it, by asking for a stipulation or making an offer of proof 
and seeing whether I really think it is going to be worth 


the time involved or not. 


MR. HRUSKA: All right. 


(In open court:) 
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BY МЕ. HRUSLA: 
Q I would like to jump to anotber conversation you 
had with Mr. Bregman regarding the 3M matter. 
Do you recall that, Mr. Chiantia? 
Yes, I do. 
And Bregman got very emotional about it. 
THE COURT: Who is Mr. Bregman? 
THE WITNESS: He was a publísher. 

Q And Mr. Bregman got very emotional about the 
direct licensing of 3M? 

A Yes. 

Q And he said "It as 2 mistake to leave ASCAP and 
license on our own" and he a3kec where was it going to 
stop -- "If you licensed thi individually, you have to li- 
cense everything else individually"? 

A Yes. 

Q Youdid not agree that that sort of ап analysis 
was applicable to the direct licensing of 3M, did you? 

ia That is correct. 

о Youdidn't anticipate that sort of domino effect 
which Mr. Br. лап feared? 

MR. TOPKIS: What domino effect? 


MR. HRUSKA: If you have to license this 


individually, you are going to have to licens. everythin 
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A NO. і didn't think so. I have already testified 


that I would never want to get into licensing -- I think 
I said hot dog stands at that point. 


Q Right. 


жеке «ыл. — —— A 


Have you finished 
A Yes. 
Q Now I would like you to assume а СТМ hypics, nr 
CBS Television Net ork -- 
THE COURT: We are going to aidferent subject 
now, right? 
MR. HRUSKA: Yes, your Honor. 
Q CBS Television Network cancels its ASCAP license, 


ABC and NBC retain theirs and CTN is attempting to license 


directly. 


i 
! 
i 
i 
\ 
} 
| 
! 


Now, іп that situation, if you were asked by CTN 
for direct licenses, would you then have to thirk about 


where direct licensing would lead? Specifically, whether. 


———''ü€ жөл. 


it would have the sort of domino effect that Mr. Bregman was 
concerned the direct licensing of 3M would have? 


Well, that was Mr. Bregman's concern, not my con- 


I understand. 
Would you have a comparable concern if you were 
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presented with the question not of 1ісепя? 9 3M but of 
licensing the CBS Television Netwerk in a bypass? 
MR.TOPKISCan't we just have a question about 
what Mr. Chaintia felt, not whether he felt as Mr. Bregman 
did or comparable to what Mr. Bregman might have or whatever; 
THE COURT: I don't suppose Mr. Chiantia had any 
feeling about the set of facts that has just been posed bec: 
that wasn't the set of facts back then. 
But you are now asking, aside from all of that, 
and let le be sure I understand the question, too -- are you 
assuming cancellation by CTN of its ASCAP license and the 


retention by NBC and ABC? 


THE COURT: And you are asking Mr. Chiantia 


if he would be concerned about direct licensing of CTN under 


MR. HRUSKA: Of their ASCAP licenses, yes, your 
| 


such circumstances? 

MR. HRUSKA: More specificallv, your Honor, whether 
he would be concerned about a domino effect as to where the 
аігесе licensing of CTN would lead in terms of other users 
commencing to directly license. 

А No, I would not be concerned. 
Q You would not be concerned about that? 
A No, not if you are talking about the three 
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television networks. 

Q Wouldn't you have to know when you were арркоасһес 
by CTN under the circumstances what other possibilities меге 
invoived, what other doors would be opened? 

MR. TOPKIS: That is so vague that I don't imagine; -- 
THE COURT: Do you understand the question? 

WITNESS: No, I don't, sir. 

COURT: Do you want to suggest what 

talking about? 

HRUSKA : Yes. I am about to. 

Q Would you wonder whether you would then have to 
start licensing roller skating rins directly, whether you 
wouldhave to then start licensing nightclubs directly, 
whether you would then have to start licensing Joe's hot dog 
stand directly? 

A Well, I take it that when CBS goes intc a direct 
licensing scheme, it does so in a condition where it is 
going to be willing to negotiate and I ап going to be мі11іп 
to aegotiate and I am sure that that is the case and I am sur 
that if all the hog dog stands -- and by the way, they are 
not licensed, I was merely being facetious at that point. 

Q Metaphorical? 

A That's right. But if every nightclub and ballroca 


and every cabaret insisted ^n direct licensing, I would come 


” 
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to the Court and ask for some relief bocause I couldn't 
possibly license all these people directly. I just couldn't 
de it. 

Q But when you were approached by CTN or if you were 
ia the circumstances we just described, you would be con- 
cerned that if you and other publishers licensed CTN 
directly that direct licensing might spread to an extent tha 
you would be placed in this unfortunate position? 

A That would be my problem, wouldn't it? That woulc 
be my problem,wouldn't it? 

THE COURT: Yes, yov mean that would be your 
problem in the sense that it would be your problem, rather 
than Mc. Hruska'- problem? 

THE WITNESS: No, it would be my problem to 


contend witn it at the time, ves. There is a possibility. 


THE COURT: You mean that when any direct licensinc: 


of a major proportion takes effect, it has the inherent 
possibility that other people may also ask for direct licen- 
sing? 

A I think that is reasonable to assume. 

Q And this would be a matter of concern to you? 

A Yes, it would be a matter of concern. But I wouldr 
refuse to license. 


Q You would also want to be sure that direct 
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licensing wasn't being used as а wedge for CBS to get 
exactly what it wanted from ASCAP, is that true? 

A Just a moment. You are taking that out of con- 
text. Would you give me the whole context in which it was 
stated? 

Q Very happily. 

MR.TOPKIS: If I may, your Honor, Mr. Hruska is 
now exercising his undoubted right to cross examination 
by confronting the witness with his prior testimony but the 
prior testimony is already all in the record before your 
Honor. It has all be introduced by CBS as part of 
plaintiff's case, so what in the name of heaven do we gain by 
confronting Mr. Chiantia, who is quite familiar with his 
deposition and having him and Mr. Hruska argue with each 
other? 

THE COURT: Well, what will I learn by another 
round of questioning if the deposition itself is in evi- 
dence? 

MR. HRUSKA: Well, obviously, your Honor, I would 
to use this testimony which is in evidence to have the 
witness admit what I believe the witness knows and I believe 
the witness is very concerned about and that is, specifically 
your Honor, that in the direct licensing of 3M this witness 


and ocher major music publishers certainly would be 
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extreme?y ccucerned about the necessity to have to engage 
in price competition and that is а major factor in their 
decision. 

The мібспе в has stated many things on direct 
exc ‘ne*‘on, quite naturall* of a self-serving nature. 

I would ..ke to probe that and I would like to get to the 
bottom of it and the best way I know of doing that is to use 
statements that the witness has already made in depositions 
and to take the logic of that and -- 

THE COURT: That ів pr. .ectly all right. I don' 
quite understand why I ап expected to .2ad his deposition 
in full if we are also hearing a trial on it. I am going 
to do one or the other. I am not going to read everything 
this man ever saud. 

MR. HRUSKA: Right. Well, your Honor, this is а Cas 
where I think you could read the deposition and come to the 
conclusion, logically, on your own. 

I think it is also a situation -- 

THE COURT: Well, I am going to doone or the 
other, Mr. Hruska. I will read the deposition, if you think 
I can come to the Conclusion, or I will listen to the testi- 
mony, if you think you can get the admissions that you want b 
revognizing the importance of this case, I am not going to 


duplicate the testimony of witnesses. 
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alway a little clearer if the witness were to draw that 
logical conclusion on his own and freely admit it. 
got to recognize -- 

THE COURT: Ко, you are perfectly free to cross 


examine him and try and get some admissions but I am only 


MR. HRUSKA: Well, obviously, your Honor, it is — 


point in out that there is а limit as to the amount of time 
and energy that а Judge сап devc*e to a case and I think it 
is unreasonable to expect me both to read the depositions in 
full and also to go all over, when the time comes, the open 
court testimony, except to the extent that there are any 
inconsistencies, of course. 

MR. HRU : Then I think particularly in the 
light of the discussion, I will turn to one last aspect of ti 
ЗМ matter gat concerns 3XPM49. This document has not been 
in evidence, your Honor. 

I take it your Honor does not want to see it 
until it is put in evidence. | 

THE COURT: In general, yes, that is correct. | 

Q Could I ask you to read that document, Mr. Е 


А I ап reading it now. 
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TOPKIS: Ie this going to be offered? If 


во, I object to it. 


MR. ЫКОСКА: It hasn't been offered yet, your 


ТНЕ COURT: Do you propose to offer it if you 


MR. HRUSKA: If I can. If Mr. Chiantia can make | 


duction of the document. 


4 | 
statements which would be a proper foundation for the * 


MR. TOPKIS: It is а letter from Allen Arrow to | 


Lindgren of 3M. Allen was here as part of Mr. Hruska's | 
case. Why in the name of heaven -- | 
THE COURT: The question is whether this witness 
is competent to support its introcuction. І am skeptical 
that he will be. 
MR. TOPKIS: It is stipulated that Allen wrote 
it and Lindgren got it. | 


THE COURT: Let's see what is going to be asked 


This document concerns a -- 
THE COURT: Look, Jet's just ask him what he 
knows about it. 
Q Did you attend the meeting referred to in this 
document? 


MR. TOPKIS: What meeting? 
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A It refers to a meetinc. I believe he says a 
luncheon meeting. Is that correct? 

TES COURT: If your theory, . Hruska, is tha 
if Mr. Chiantia did attend the meeting, that then the 
letter can somehow go in evidence, I wouldn't agree. 

MR. TOPKIS: The Letter doesn't refer to а м 

МЕ. HRUSKA: Let me withdraw that question. 

Q Did you have any conversations with Allen Arrow 
regarding any subject referred to in this lette.? 

A T.at is a very broad question, but I take it 
that you are zeroing in on the disloyalty part. I never 
had any conversations with Allen concerning disloyalty. 


Nobcdy ever accused me of being disloyal. I don't think 


r 


I was disloyal. If I am anticipating your questions, I 


apologize. 


Q Did you have any conversation with Allen Arrow 
or with any publisher regarding publishers' interest in 
not having this proposed luncheon attended by the press? 

A I don't remember that at all. I don't 

Q I would like to see if I can refresh your 
recollection. 

A Please. 


Q At page -- starting at Page 275 of the Alien 
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Arrow deposition -- 


ho 


, 
i 
| 
MISS KEARSE: Тһе Allen Arrow deposition is not | 


in evidence. 


A. 


[^] 
А ЕСС лык” 


THE COURT: І think he can bring whatever he 


о 
— 


wants to the attention of the witness. 


MISS KEARSE: I don't think ле is alloved 


M 
LXX 


to read it into the record. ы 


со 


THE COURT: You can show him the deposition 


"5 


ғ 


МЕ. ТОРКІ5: May I rise to object on the gro 


- 


of relevance. 


E 


tat 
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i 
i 
and ask him if it refreshes his recollection. 


THE COURT: Let's ask Mr. Hruska to make an offer 

of proof. | 
t 

| 


MR. HRUSKA: The offer of proof is that Mr. 


Arrow indicated that he had talked with you and Mr. Brettler 


H 


regarding this proposed meeting and the feeling on the part | 


of some publishers that they díd not want the meeting | 
attended by the press. Does that in any way refresh | 
your recollection -- i 
THE COURT: You are asking the question rather | 
than making the offer. 
MR. HRUSKA: The offer of proof is that this is 
what Arrow &aid, that he had this discussion. 


THE COURT: Has Mr. Arrow testified to this 
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№ 
— 


9 


recall offhand. 


ж 


MR. HRUSKA: Not at the trial. 
THE COURT: Was he questioned? 
HRUSKA: He was. 


COURT: Are you trying to prove what he said 


| 

! 

effect -- has һе testified on this subject? гай 
| 


HRUSKA: I am trying to prove what he said 


А ` “> CN 
rr 


COURT: Is it denied? Is it an issue? 
TOPKIS: The question was whether the press 
should attend a luncheon celebratin 


THE COURT: Does anybody dispute that? 


Е ^ - 
e^ fe A M 
rr 


MR. HRUSKA: I believe зо. 


Е 


THE COURT: Who disputes it? 


MR. HRUSKA: I believe that when we offered 


this document during -- yes, we did have questions asked 


Mr. Arrow about the document. Those questions were obj 


RN 
— 


to and the document was objected to on the ground that 
Mr. Arrow could not identify the names of the publishers 
who made the specific statement to him regarding their 
unwillingness to have the press attend the lncheon because 


of -- okay. 
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THE COURT: If what you are trying to do is 


Jet in the document, is that what you are trying to do? 


THE COURT: Why don't you ask what this man 
knows about the document? You can't get it in if he 
remembers why he went to lunch that day. 4 

MR. HRUSKA: The only way I can get it in under 
your Honor's prior rul ‘gs is if Mr. Chiantia knows the 
names of the publishers wao 'd this. 

THE COURT: Why . ask hin in so many 
words if he knows. 


„Ў 
а^ 


MR. ERUSKA: Yes. 
| 
| 
| 


Q Do you? 
A No, I don't. If Mr. Arrow to whom this was 
communicated doesn't know, how would I know? 
THE COURT: Let's not spend time trying to fi 
that out either. But you don't? 


THE WITNESS: No, I don't. 


Q Do you recall, Mr. Chiantia, the letter sent to 
ASCAP by Mr. Wood, the president of CBS Television Network 
on December 19, 1969? 

A Yes. There was some reference to it in my 
pretrial testimony. 

Q And that idea -- excuse me, that letter gave 


the idea that CBS wanted a departure from the ASCAP blanket 
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Yes. Generally. 

Mr. Finkelstein (iscussed that letter with you 
and other ASCAP board members prior to Mr. Finkelstein's 
севооһдіпд to the letter, is that true? 

A I don't -- 

MR. TOPKIS: Well, 7 think that is privileged. 
For all I know I have waived the privilege at some point 
or other. It is not terribly important. Go ahead. 

I would rather that my waiver not be taken to be a commi 

HE COURT: Let's get this straight. It is of 
some importance. Are you saying that you ere agreeable 
to waiving the privilege for this question but not indefini 

MR. TOPKIS: Exactly. 


THE COURT: Ali right. 


A I am sorry. Will you repeat the question? 


Q Ja Mr. Finkelstein discuss Mr.Wood's letter 


with you prior to Mr. Pinkelstein's responding to the Wood 
letter? 

A I don't remember at what point he discussed 
that. I do remember talking to Mr. Finkelsteln about the 
letter. I am not exactly clear when that discissinn’ took 


place. It may have been some time before he replied to it. 


“> Я 3 m 
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It may have been some time after he replied to it. I доп" 


V 
— ста 
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remember. The letter cid come up and the reply did come 
up at some point. 

G There was an ASCAP board meeting at which the 
subject of the CBS request came up? 

А If I recal. correctly, and I am going from 


memory and correct me if I am wrong, that letter from Mr. 


Finkelstein indicated that the subject matter of Mr. Wood's | 


letter would be discussea at a subsequent board meeting. 
Is that correct? 

Q Yes. 

А Оқау. 

Q Now, tnis ide. -- 

THE СО. r: I am no q ісе clear. Are you 
saying only that you remember you got a notice saying it wor 
come up or you remember it did come up? 

THE WITNESS: I remember the letter said it 
would come up at a subsequent hoard meeting. 

THE COURT: In spite of recollection that 
lette; came to you, you don't remember it actually came ір? 

THE WITNESS: I don't remember whether it 
actually did come vp, your Honor. And I will make that 
very clear so to save a lot of time and trcuble. That 
board meeting to which that letter referred was a board 


meeting which I did not attend. I generally do not attend 
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“ 


rr. 


the January board meetings because at that time of the 
year I attend MIDEM, which is an international conference 
of publishers and record ccmpanies inCannes. That takes 
Place every January and I generally miss the January * 
Q But you have been at board meetings ud meeting 
of the law committee, havo you, where the subject matter 
of & per use license for CBS "— 
A Yes. 
Q In broad terms,you understood during the course 


of those meetings the differenoe bctween licensing on а 


| 


blanket system and a license under which specific payments 
are made for specific uses? 

A In the broadest general terms, yes. 

Q Was there any discussion at any meeting of the 
ASCAP board or the ASCAP law committee that you attended in 
which a suggestion was made that some attempt might be 
made to explore the possibility of granting CBS such а 
license? 

MR. TOPKIS: І object to th t question, your 
Honor. The record is as follows: CBS wrote a letter on 
December 19 and sued us on December 3l. There was no 
meeting in between. Any subsequent board meeting or law 
committee meeting which Mr. Chiantia may have attended woul 
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have been a meeting held by ASCAP functionaries in the 


Ro 


n. 


гг 


before heard it suggested that an adversary is entitled 


f. 


| 
course of defending an ongoing litigation. I have never | 
| 


to probe into how the defendant was thinking of defending 


с, 


а lawsuit. 


с 


E f ҸЕ 4 
TT 


THE COURT: I am not sure about thet. I haven' 
had the question, but if counsel had been at the meeting -- 

MR. TOPKIS: May I inquire on the voir dire, 
your Honor, two questions? 


THE COURT: If the directors or the members 


of the committee were just sitting around talking about it, 


I am not at all sure he would be entitled to inquire. 


See 


MR. TOPKIS: Two questions on the voir dire. 
Have you ever attended since 1965 an ASCAP board meeting 
at which counsel was not present? 

THE WITNESS: No. 

MR. TOPKIS: Have you ever attended a meeting 
of the ASCAP law committee since 1965 at which ASCAP's 
counsel was not present? 

THE WITNESS: Мо. 

MR. TOPKIS: I rest my case. 

THE COURT: I thinkthat is quite significant. 
That is the item that I mentioned. І would like to know 


a little more, though. 
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At the meeting at which CBS request .27 per use 
license was being discussed -- no, : think I will leave it 
up to Mr. Hruska. As of this moment I will sustain the 
objection. 

Q Putting to one side any ilegal advice or reques 
for legal advice which was made `v any board member of 
ASCAP counsel, s any suggestion made by any ASCAP board 
member on a business basis that, you know, maybe we oug.c 
to explore the possibility with CBS working out some per 
use arr^^"gement? 

MR. TOPKIS: Your Honor, I press my objection. 
Am I going to be entitled to ask to bring every CBS func- 
tionary in end ask have you ever thought of settling the 
ASCAP case? 

THE COURT: You may or may not. І am concerned 
if you are talking about what went on at the meeting itself. 
I don't see how it is going to be possible ‘or me to separat 
out what counsel was involved in and what counsel wasn't 
involved in, or what was a business proposition, a business 
suggestion, and what was not -- a legal suggestion. | 

MR. HRUSKA: I would submit, your Honor, respect 
fully, that if there had been a suggestion шайе by som | 


om the ASCAP board, that an attempt should be made to work 
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out а per use arrangement with СВ5, that that sort of sug- 
gestion would not be privileged, would not be -- 

THE COURT: I don't see how you can b^ so 
sure of that. Suppose somebody suggested having in mind 
the fact that it woula cool the litigation. It was a 
defensive ploy -- 


MR. HRUSKA: I am trying to put it on a busines 


THE COURT: I don't suppose the directors sat 
arond and saíd, I am making that suggestion on a business 
basis and this on a legal basis, did they? 

THE WITNESS: I don't remember that. 

Have you ever had -- 

THE WITNESS: There was a lawsuit. Everything 
we did at that point, we were taking guidance from our 
counsel. We were sued. It was not a case where negotia 
were still -- 

THE COURT: І am quite aware of that. 

THE WITNESS: It was not а case where negotia- 
tions were still open. The lawsuit had been brought. 

Q Was there any decision that was made by the 
ASCAP board, specific decísion to defend this lawsuit? 


2 Well, I would assume they made that decision 
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at some point or another. 
THE COURT: But you don't recall? 


THE WITNESS: I don't recall when we made tnat 


i 
decision, your Honor, but certainly ií we were sued, we | 


would have defended. 

Q Do you r»c^!l specifically that the matter was 
not raised for а vote гг can you recall specifically that 
it was raised for a vote? 

THE COURT: I don't think that the important 
thing is what Mr. Chiantia recalls. I think you might ha 
а ‘ght to ask for the minutes. 

MR. HRUSKA: Ие have, your Honor, and the minu 
do not reflect such a vote. 

THE COURT: Do you recall a specific vote on the 
matter? 

THE WITNESS: No, I don't, your Honor. 
don't. 

Q Your company, MCA, Mr. Chiantia, is а defendant 
in the case. Has any decision ever been made by the MCA 
board to defend this lawsuit? 

А I am not -- do you want to object? 

MR. TOPKIS: I will object. What relevance 


that have. MCA did have counsel here at the first day of 
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the trial. They noted their appearance. I imagine that 
was an action taken properly -- 

THE COURT: I am not sure what relevance it 
has. If it has relevance, I am entitled to know. If it 
doesn't have relevance, it will hurt nobody. What do you 
consider the relevance of whether a particular board of 
directors of a particular defendant has formally voted to 
handle the litigation іп one way or another? 

MR. HRUSKA: What we are attempting to show, 
your Honor, in this case through Mr. Chiantia and cther 
evidence is that, (1), the idea of a use as opposed to а 
blanket license is a very old concept, not novel at all. 

THE COURT: It must be easier to answer me as 
to what difference it makes what the board did. 

MR. HRUSKA: It is part of the point that it 
was so obvious to every member of the ASCAP board that 
they would resist with every asset at their disposal that 
didn't . have to discuss it, your Honor. 

THE COURT: Mr. Hruska, I con see you can argue 
that, but it also seems to me that when that complaint was 
slapped on Mr. Finkelstein's desk, as it was slapped on 


my desk, as a rule 2 Judge, I would have thought to myself 


something has to be done about this. It doesn't necessaril 


prove very much that the board of directors didn't 


memorialize it. 
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һо 


MR. HRUSKA: One of the things that could have 


о 


been done about it was for ASCAP to approach CBS and say, 
let's see if we con work out an arrangement. 

THE COURT: Sure. I ап only responding to your 
theory that the formality of the action indicates one thing 


or another. In any event, let's get in the facts about 


* 
о 


"I с Gn 
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MCA. Do you know whether MCA board voted on the subject? 


© 


THE WITNESS .t was not brought to the board's 


—— 3 ᷑̃ —ñ——Üt: —— —ñ—ũ A UT а 


attention, зо far as I know. 


GU. 


& 


MR. TOPKIS: Could I invite a stipulation that 
the CBS board didn't authorize the filing of the suit, 


which is the fact. 


ür 


ы о 
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MR. HRUSKA: That is irrelevant. 


x 


MR. TOPKIS: I so stipulate. 


M 


ТГ: COURT: Let's move along. MCA didn't 
talk about it at the board. 
THE WITNESS: Not that I am aware of. І am not 
a member of the board. 
Q Do your music publishing companies have a board 


ж 
ть 2-51-52 жасы 


of directors? 


li A No, they do not. If we do, it is purely a 


formality. Тһе board never meets. 
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Q Mr. Chiantia, do you recall having attended 
the ASCAP West Coast meeting in March of 19737 

A I did not attend that meeting. 

Q Yesterday in your direct exatiination, you gave 
testimony regarding the subject of music in the can. 

A Yes. 


Q Am I correct in assuming, Mr. Chiantia, that 


you do not deny the proposition that when music has been 


recorded in a television program and it suddenly occurs 
that the netwoik does not have an ASCAP license, that that 
situation gives additional bargaining power to the owner 
of the copyright? 

A I don't agree with that at all. 

Q Whether the owner uses the bargaining power or 
not, he has it, don't you agree with that? 

A No. As a practical -- 

MR. TOPKIS: Assuming it is an ASCAP composition 
and there are other objections to the question. Can't we 
tuat get a direct question, your Honor. 

THE COURT: I thought that was a direct questi 
and the answer was he doesn't agree with it. So let's go 
on. 


And you don't а’. se with it because you believe 
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that you personally would not attempt to take advantage 
of the situation, was that your testimony on this? 
A Well, I know that I would not personally take --| 
THE COURT: My understanding of the witness’ | 
testimony on this subject yesterday was that he didn't | 
believe that the situation you described gave extra 1 
to the licensor because the licensor had to continue to do | 
business with the people he was licensing and if he took | 
advantage of them once, he would get it back some other tima 
THE WIT. :38: That is absolutely correct. That 
was my testimony. 
Q Now, of course, if you discover that other 
publishers were charging -- were using, utilizing this bargain- 
ing power, then you wouldn't have any concern, would you, 


E 
ъ about the prospect of utilizing that bargaining power your- 


ч 


f self? 
ж А You mean because other people steal, I should 
T steal. If other people kill, I should kill. 

| Q You regard it as stealing? 
at A I regard it ав taking unfair advantage. I 


7; ya don't regard it as stealing. 
"A Q You said at Page 2895 of your transcript at 
Line 13, "Very often a theatrical motion picture will be 


os lj made and the song recorded and the synchronization license 
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is subsequently sought. Іп those cases, speaking for | 
MCA, we have never held up anybody. Не have never been un- | 
reasonable. We have licensed." | 
Can you recall any specific occasion of the 

you described in that testimony? 

A Well, there was a very recent case. Motion 
picture с .led Lady Sings the Blues -- can you hear me? 

Q Yes, I can. 

А Which was а biographical account of the life of | 
Billie Holliday. We were very fortunate. We had about 
six or seven songs in that picture and the fees range «n 
from three thousand up to $11,000. Ar one point ^hey asked 
for permíssion to use Lover Man, а composition which is in 
our repertoire. A song which was identified with Billie 
Holliday as were the other songs in the picture. Ме were 
having some trouble getting alicense from the writers of th 
song. 

They vere being very difficult. I explained 

this, at least I didn't, but somebody in my office expla 
this to the producer and he said, well, if you think you 


are going to be able to make a deal and we said we think 


They went ahead and recorded ít. The writers, 
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— we s 


because they happen to be two very crazy people, please 


— А 
La n re 


don't quote that, one lives in Paris and one lives some 
place else, very difficult people indeed, refused to license 


ET 


un 


and ultimately they came to us with virtually an ultimatum 


т 


. о 
SS ЫШАНЫС Ы ICE SE 


and they said unless we get $7560 we will not license. 


“i 


We will not permit you to license. Тһе net result of that 


was that we licensed for $11,000 taking into account there 


ж 


is a third writer who had given us permission and we netted | 


24 
e 


out that whole deal about $2000 when w^ should have 


netted half. 


There is a case where we could have held пр 


n 
1 
) 
f 
i 
| 
a 


the producer, but we did not. 


Q Can you think of any other situations? 


41 
| 


THE COURT: What was the name of that movie ag 
THE WITNESS: Lady Sings the Blues. 


Q Can you think of any other instances? 


m ЫЧ 9. 
Dr aa e 


- 


SS SS 


A Oh, it happens. I just can't think -- I know 


that one because it happened in the last year or 80, but 


there have been other occasions. Por example, we have a 


television show called TheDating Game. That was an after~ 


noon show. 


Q We are talking about movies. 


“ 
1 
r a E a 


A I am sorry. 


r . 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATIES COURT HOUSE 
FOLEY ЗОУ/ ПЕ, N. v., N.Y. 10007 TELEPHONE. CORTLANOT 7-4580 


ye оштьодташ 


zb Chiantia-cross 3051 
а businessman that if you couldn't agree with RCA on the 
price, that RCA could substitute an Ella Fitzgerald record- 
ing of Misty, let's assume? 

А Yes, I understand that. 

Q Take the other assumption, another assumption, 


which is that CBS has in its repertoire an old MGM movie 


with a night club scene in which Ella Fitzgerald sang April. 


And that CBS had paid a half a million dollars for two runs 
of tnat movie and it had one run left and CTN canceled its 
ASCAP license and came to you for a license to use that 
song. 

Do you believe that your bargaining power vis-a 
vis CTN in that second example is the same as your barg 
power with respect to -- 

A A record that wasn't made? 
Q The record in that first example. 

THE WITHESS: Your Honor, I am having difficul 
I think I have answered this question three or four times. 
I am going to say again for the last time, if your Honor 
will permit, that it would be suicide for any publisher 
to refuse to license or to be difficult in a case like that. 
He will be committing what we used to call commercial sui- 
cide. There are kooks everywhere. There are one or two 


publishers that would probably do it but don't paint us all 
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Q Mr. Chiantia, all I am trying to get at now -- 


THE COURT: Mr. Hruska, I believe we are getting 
nowhere. You агр perfectly free to argue and if you are 
ti 


with the same brush. It would be suicide. 


right it is going to be true regardless of what Mr. Chian 
thinks that MCA's bargaining power would be greater in the 


latter situation than in the former. I don't think Mr. 


Chiantia's answer denies that or attempts to deny it. 
He simply says as far as he is concerned that te i 
is irrelevant. I think also some time or other somebody | 
has got to raise the question of the extent to which even | 
with increased bargaining power MCA could do anything about 
it. 

Suppose you decided you wanted to do something 
about it, what would be the worst you could do? 

THE WITHESS: In that particular situation? 
The worst I could do is raise the price. 

THE COURT: Suppose they refused to pay? 

THE WITNESS: If the normal price, take a ro 
figure вау ~ 

Q You talked yesterday about distributions of 


four or $500 for the publisher and for the writer. Say 


it is a thousand dollars. 


THE COURT: You could raise the price let's say to 
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three thousand -- 

THE WITNESS: You are making an assumption 
that I don't necessarily make with you. You are assuming 
I am going to charge you the same rates when I direct 
license you when I charge on on a blanket license. That 
is a wrong assumption. I see no reason why you can make 


that assumption. You said a thousand dollars— you testi 


| 
| 
| 
| 
| 


fied yesterday -- 


MR. HRUSKA: I haven't testified at all, Mr. 
THE COURT: Mr. Chiantia, whether Mr. Hruska 


| 
| 
| 
intended it or not, let's put that aside, although my 
guess is he simply used the figure without thinking about 4. 
difference between direct licensing and blanket licensing. | 

Nobody is stating, and this lawsuit has nothing to do wian 

the question of whether you will be able to charge more | 

for direct licensing if you ever come to direct licensing, 

than you would charge on a blanket basis. 

What I would like to know is this. Maybe it | 

is for the lawyers to answer: Let us assume that on — 
ever basis ve are talking about that the price would be | 


a thousand dollars, the fair price, but you decided, he 


is in a pickle, I am going to charge him $3000. Fe comes 
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back to you and says, “I am sorry, I am not going to pay 
you 93000." 

He has already used it so he has no option to 
exercise about not using it. Wnat are you going to do? 

THE WITNESS: At that point, any intelligent, 
at least any publishers who would use that as a ploy would 
have to consider the fact it wouldn't be used and he would 
have to make up his mind. 

THE COURT: He has already used it. 

MR. HRUSKA: It is in the can. 

THE WITNESS: You said it was in the can. You 
said CBS was about to — it. You said it was in the can 
and CBS was about to use it. That is what you said. 

THE COURT: Let's take my question because it 
doesn't seem to me possible if they have $500,000 іп а 
movie they are not going to show it because they have a 
quarrel with you that the price is going to be three 


thousand or a thousand about a song. 


I think it is reasonable under those circumstan 


T 


if you pecple haven't reached agreement, they will go ahead , 


| 


and use it. If you are faced with that kind of propesition, 


what are you goiag to do? 
THE WITNESS: The publisher could sue for in- 


fringement. 
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THE COURT: How much could he recover? 
much would the damage be, the fair price? 


THE WITNESS: Fix a fair price. 


| 
зеді 
MR. HRUSKA: That is а matter of law, your - 


THE WITNESS: You brought it up. ФӘ 


THE COURT: І am not taking Mr. Сһіапёіа'з ор 
as binding on me, but I think tbat line of thought has to 
be pursued wherever it leads. 

MR. HRUSKA: Your Honor will find since you 


have raised it that there are volumes of literature on 


| 
! 
| 
| 
| 
| 
| 
| 
| 
$ 


this question of what damages would consist of in the cir- 
cumstances and we looked into it. It is a quagmire. It 
is very, very unclear. It ranges quite a wide range. 

THE COURT: 1 will invite whatever we need on 
it when the time comes. It does seem to me relevant with 
regard to the music in the can issue. 

And the question of leverage, which you proper]; 
raised in my opinion, that we see just what the limits of 
leverage can be. 

Q Mr. Chiantia, just one more brief series of 
questions on this point. Perhaps only one. If you were 


іп a situation where the going price for a talevis ion network 


use of a & ag was a range of prices, iet's say one to 


$5000, and you were approached by CTN under the circums 
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i have just described -- 

A Circumstances -~ 

12) That I just described. 

A A motion picture in the can? 

Q Yes, motion picture in the can. And they 
suddenly were without a license to that because they had 
suddenly canceled their ASCAP license and this was ал АБСАР 
song. Wouldn't your tendency be to charge on the higher 
side of that range? 


A I don't know. You are making an assumption 


I will not make. I don't know. I don't think so. I 


In your dealing with customers and dealing with users, you 


! 
| 
| 
don't think so. Again, I come back to what I told you н. 
got to establish the fact that you аге а reasonable person | 
and a person to whom they can speak. Now, for example, 

if you gave the example before of a premium record. Now, 

if I showed that record company that I was unreasonable, 

they would just never consult me any more. They would just 


cut me out of their program completely. 


I don't want that to happen. I want them to 
continue to use my material. That is what I am in business 
for. So I have got to establish with them what my policy 
is and they have to be convinoed that my policy is reasonab 


vis-a-vis their company. 
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If they are convinced of that, they will contin 


to use my music. 

If I behalf like a slob, then my music is 
not going to be used. It is as simple as that. 

THE COURT: Ме will take the morning break 
at this time. 

All right. gentlemen. 


(Recess.) 
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Chiantia-cross-redirect 


HRUSKA: We have no further cross 


examination of Mr. Chiantia. 


THE COURT: Do you have any questions at this time | 
Miss Кейгве? 
MISS KEARSE: No. Thank you, your Honor. 


MR. TOPKIS: Just a couple on redirect, your 


| 

Honor. | 
REDIRECT EXAMINATION | 
BY MR. TOPKIS: | 

о Мг. Chiantia,have you had апу recent —— 
with Allen Arrow on the subject of licensing 3M? 

A Yes, I hav e. | 

Q When were they or was there one? 

A In the last few months I have had several 
conversations with him. 

Q Could you capsulize them for us? 

A Yes. 


Allen Arrow came to me some time афо to ask me 
if I would be interested in going into a new 700 program. 
I told him at that time that my reasons for not going 


were practically the same, that the licensing of -- at least 


initial period of time, was difficult and he said that he hac 


a novel concept, he was now going to lease tbe tapes rather 


“ә. 1 
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than sell them, in which case it would be the responsibility 
of Minnesota Mining to get back the tapes at the end of 
the period of time. 
I told him under those circumstances I would be 


interested to license. Ав а matter of fact, I have submittec 


Q And negotiations are underway today? 
A Yes. 
Q All right. 
You saud under examination from Mr. Hruska 
that sometimes in a direct license world, that is to say 
where you were licensing Cru directly, you might have 


difficulty locating a writer, you might have difficulty in 


i 
some 40 odd songs to him for that. 
| 


locating а writer, some degree of difficulty? 

A Yes. 

Q Would you expect that would happen often? 

A No, I don't think it would happen too often. 

Q Let me ask you this: Would you expect that it woul. 
happen any more or less in a per use world where you had 
withdrawn compositions from coverage by the per use license; 

A I have no reason to suppose that, no. 

Q Neither more nor less? 

That is right. 
Now, today when you are asked to license 
SOUTHERN DISTRICY COURT REPORTERS 
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synchronization rights, you need with certain of your writer 
to obtain their consent when the copyright is more than ten 
years ol., :в that it? 

A On background music. 

Q On background music? 

A Yes. 

Q Do you frequently have trouble finding a writer іш 
that situation? 

A No. 


Q You routinely are able to find him and make the 


A Yes. 

Q Is that right? 

A That is correct. As a matter of fact, there is a 
provision in the contract, if I recall correctly, which 
provides that if we do not receive a response within 72 hours 
of our vin communicated а -- I think it is a registered 
letter, we could go ahead and license. 

THE COURT: In other words, I take it it is the 
writer's responsibility under your agreement to keep you 
advised of his mailing address or his whereahouts? 

THE WITNESS: He zuld have to, your Honor, or he 
wouldn't receive his royalty statements. 


THE COURT: Aside from that, I assume your 
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contracts provides һе is obligəteċ to -- 
THE WITNESS: І don't believe they do, your 
Honor. 
Q Mr. Chiantia, you started to tell something or 
anotner about an incident you had with a TV program called t 
Dating Game. 


Do you remember that? 


A Yes. 

Q Mr. Hruska asked you about that -- 

A Yes. 

Q -- and vou started to answer him. You said, no, " 
that is not a film? 

A Yes. 

Q What is the Dating Game? % 

А The Dating Game is а -- was an afternoon pro: ‘am. 
It subsequently became the new Dating Came, which was an 
eveni.q program, prime time. 

When they went on prime time with the new dating 

game, they decided they wanted to syndicate the old program. 


Q What do you mean by "syndicate"? 


A Well, іп other words, гереге the performances. 
They contacted publishers, they contacted us and 
we did make an arrangement with £hem. 
Q Contacted you for synchronization license? 
SOUTHERN DISTRICT COURT REPORTERS 
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That's correct. 

Did you hold them open? 

Hardly. 

You were also asked about an Ella Fitzgerald 
movie in which there might or might no: ve a song that 
there was some difficulty in licensing. 

Tell me, in your experience, are motion pictures 
which are exhibited on television sometimes cut to eliminate 
ore sequence or another? 

A Yes, a five dollar word for that would be 
bowdlerized, very often. 

MR. TOPKIS: No further questions, your Honor. 

Thank you. 

MR.HRUSKA: І have ^ few on recross, your Honor. 
RECROSS EXAMINATION 
BY MR. HRUSKA: 

Q How much background music do you license for 
television network use which is more than ten years old? 
A I don't know. I don't know. 

Q Do you have any way of modifying the number of 
such transactions that might occur in the course of a year? 
A No, I don't. I do not do that directly, Mr. 

Hruska. I have people who do that. I don't have day-to- 
day experience. 
SOUTHERN DISTRICT COURT REPORTERS 
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THE COURT: You personally don't handle that? 
THE WITNESS: Yes, I don't personally handle that. 


1 
i 
! 
| 
( 
9 How do you know under those circumstances | 
you have no difficulty in reaching your writers? | 


A If I had difficulty it would be reported to me by 
person in charge. 
Q That is your basis for making that statement? 


Yes. 


I know from general experience -- Mr. McLaughlin, 


who is in charge of that department, frently comes in to see 


{ 
! 
! 
4 
| 
! 
Н 
2 And your only basis? 
A 
| 


пе, sometimes two or three times a week. Не brings me upto 
date on what is happening during the course of the week. 
He tells me about certain licenses, certain new records conin 
up, tells me about synchronization licenses which are going | 
to be issued. If he has problems he comes and discusses them 
with me. So I have a pretty fair idea of what happens. I do 
not do it on a day-to-day basis. | 
Q The Dating Game program, I take it you were ap- 
proached by the owners of that program at a time when they wore 
considering going into syndication; is that what you said? | 


A Something like that. 
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Q And if you had held them won the sync rights, 


| 
3 there was the possibility that they, if you held them | 
^ up enough,would not go into syndication? Is that your 
understanding? 
6 A That is a possibility, yes. 


Q You said that very often scenes are cut out of 


ta -— 
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movies оп television. Could you tell me the basis for that 
conclusion? 

A Yes. It is very simple. I am sure you have seer 
many motion pictures. I know that Universal sometimes sells 


motion pictures for television exhibition and very cleerly 


13 | at the beginning of the program you have a notation, edited 
fr television. Anybody can see that. 
Q Can you recall any specific instance, Mr. Chianti, 
in which a feature performance of a popular song which had 


7 occurred in the film in its theatrical distribution was cut 


1Е out оп a television network use of the film? 
i A Not that I know of, no. 
20 MR. HRUSKA: Thank you. 
21 f THE COURT: Thank you, Mr. Chiantia. 
2 (Witness excused.) 
z MR. COLLINS: Your Honor, at this time we would 
26 like to offer in evidence the documents andportions of 
5 k depositions. | 
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MR. TOPKIS: Wait. We are on our case. We have 


a witness here who has been sitting here since yesterday 


— — — 2.-- 2- 0 


afternoon. Can't we use his time a little better? 

THE COURT: Yes, we can. Mr. Hruska, I did say to 
you yesterday that at an appropriate time I would be glad 
to rule on the question of the documents and so on but 
of course I wasn't aware when I responded to your colleague 
here that somebody had been kept sitting. I think what 
we should do is to go ahead with the witness but at lunch if ! 
you and Mr. Topkis will arrange when you want me to rule 
on this business of documents, I will, and I wouid suggest 
that we try b arrange it at the end of this witness' testi- 
попу. 

MR. HRUSKA: Thank you, your Honor. 

ALAN SHULMAN, called as a witness by the 


defendant, having been first duly sworn, 


шыт 


testified as follows: 
DIRECT EXAMINATION 
BY MR.BLUMSTEIN: 
Q Mr. Shulman, by whom are you employed, sir? 
А Belwin Mills Publishing Corporation. 
Q In what capacity, sir? 


A I am the vice president. 


USEE ESS cc 


2 What business is Belwin Mills engaged іп, sir? 


= Ss 
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A We are music publishers, 
Q Are you affiliated with any record company? 
A No, we are not; as a matter of fact, we are an 


independent music publishing company. We are not affiliated 
with any user, record company, motion picture company or 
broadcaster. 


Q Would you try to keep your voice up a little bit, 


A Sorry. 

Q You аге a member of the АЗСАР Board of Directors? 

A Yes, I am. 

Q Forhow long? 

A I think а bitover three years. 

Q 1970 or thereabouts? 

A If I am correct it was around July of 1970 that 
I was first elected to the board. 

Q And you have recently become chairman of the 
executive committee of the ASCAP board, is thet correct? 

A That is correct. 

Q Could you very briefly give us your background 
from the time that you graduated from college? 

A I graduated from college in June of -- January of 
19 -- June of 1955 -- sorry, I started law school in 


February of 1955. I graduated from college I guess it was 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., Н.У. 10007 TELEPHONE: CORTLANDT 7-4580 


ec 


к 


| 

| 
к 
| 


t5 2 
rr ee eee ee 


SSS ⁰ mA ⁵⅛ ²iů A ee 4-2... 2. 14 үлкреді 


labr 4 Shulman-direct 3967 
in January 155. I graduated from Brooklyn Law School іп 


June of 1958. Was admitted to the bar in December of 1958. 


Prior to my graduation from law school, during my senior year 


I was a law clerk at Paramount Pictures. Subsequent to my 
graduation from law school I was employed by the law firm 
Rozinsky, Zahn & Sabrin as an associate and was there for 
approximately a year and a half. Subsequently I was an 
associate with an individual practitioner, M. Warren Troob. 
Subsequently I entered my own practice, practicing 
individually and then approximaely a year, a year and 

a half later formed a partnershp and the firm name was Barre 
Shulman. 

Subsequent to th&' I was employed as house counsel 
at Columbia Pictures Corp. Subsequently to that I was 
business affairs director and house counsel at the Richmoud 
organization. 

Q When was that in point of time. Mr. Shulman? 

A Let me see if I can go backwards. That would be 
about 1965. April or May of 1965, I believe I joined the 
Richmond organization. 

THE COURT: What is the Richmond organization? 

THE WITNESS: It is a group of publishing companies, 
about 21 or 22 publishing companies if І remember correctly. 

Q After the Richmond organiztion? 

SOUTHERN DISTRICT COURT REPORTERS 
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A In April of 1968 I became the vice president of 


| 
| 
what was then Mills Music, Inc. In October of 1969, | 
Milla Music, Inc. and Belwin, Inc. -- 
THE COURT: How do you spell Belwin? | 
THE WITNESS: B-e-l-w-i-n. -- merged | 
to form what is now Belwin Mills Publishing Corp. | 


Q What are your duties as vice president of Belwin 


A My respeénsibility is the operation of the 


popular music division and the administrative responsibility 
for the serious music division. Both of which operate in 
New York City. Our main office is in Melville, Long Island anf, 


of course, I am involved in the general policy making of 


our company on all levels but my prime operating responsibility, 


16 ав I described it. 

7 Q Does Belwin Mills have a number of subsidiary 

18 or affiliated companies? 

19 А Yes, we do. The basic company is Belwin Mills 

20 Publsihing Corp., but subsidiary to that is what was Mills 
21 Music, Inc. and а number of companies that were formerly 

2 within the Mills Music, Inc. group. 

23 We have several other companies that are involved 
241 -- that are BMI affiliates, the company I described: 


у 


аге АЅСАР affiliates. Multi-Mood Music, Inc. Deshon 
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Music, Inc. ме have a record producticn division, ИМ 
Productions, Inc. We have just recently formed a management ; 
division, Lyra Managemen Inc. Those are basically the 
deomestic companies but we have subsidiary corporations жер 
out the world which аге our foreign affiliates, 

Q It take it from your answer that some of the 
Belwin Mills companies are publisher members of *SCAP and 
others are affiliates of BMI? 

A That is correct. 

Q Can you tell me the business reasons, if there are 
any, why you should have companies which are members of 


ASCAP and also companies which are affiliates of BMI? 


where the creative people are and there are obviously a great 
mmber of creative authors who are members of BHI, so that 
as a publisher in order to be in the business actively we 
have to be available to represent them as their publisher 


and, of course, that would require us being affiliated with 


j 
| 
| 
i 
i 
A Well, basically the reason is that we nave to go 
| 


their performing rights society. And of course, the converse 
is true is why we are members of ASCAP. 

Q Within the overall Belwin Mills corporate umbrella, 
are there any companies in which writers have an interest? 

A Yes. There is one. Ankerford Music. This is 


an ASCAP affiliate. Its ownership is what was Mills Music, 
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Inc. and Gene ќегг ind Leroy Anderson and its original 
purpose was to publish tne score from a broadway musical, 
Goldilocks. 
Q Does Ankerford have anything in its catalog except 
the score from Goldilocks? 
A Not to my knowledge, no. 
Q Let us talk for a few minutes about the catalog 
of all of the Belwin Mills companies. 
TdE COURT: You mean all of them conbined? 
MR. BLUMSTEIN: Yes, your Honor. 
Q You have a catalog of serious mvsic? 
A Yes, we have a very large catalog of seríous music. 
As a matter of fact, I think it would probably be easier if I 
explained it. I would have to characterize Belwin Mills 
as a "complete publisher." Thatis, that we function in just 
about every area of publishing endeavor that a publisher could| 
We are involved very much in serious music. ОҒ course, 
very much in popular music. 
We have probably -- this may be a bit immodest but 
I do believe we are the largest publisher of printed music 


in the world. We act as agents and reprcsentatives for a 


nunber of very large foreign publishers of both serious and 


popular music. We have a, what I would define as a rental 
division, that is, there is music that is not necessarily 
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commercially practical to publish because the demand is small 
and the cost of publishing із very large, and we make this 
available to performing groups by virtue of a rental arrange- 
ment where we charge them a fee for the rental of music. 
Scores and -- 

THE COURT: Orchestral music? 

THE WITNESS: Yes, as well as ballets, operas. 

THE COURT: But it is generally serious music? 

THE WITNESS: Yes, that is correct. Is generally 
serious music. I think there are a fev what might be 
considered light music works that are available on rental 
as well. 

Q Can you give me the names of some of the serious 
composers whose compositions are within the Belwin Mills 
catalog, just a few? 

A Well, Rachmanoff, Mahler, Respigi, Puccini. 

Q That is all. What about -- 

THE COURT: You didn't put out that record 
with the ghastly title Mahler's Greatest Hits, did you? 

THE WITNESS: No, I am afraid not. We don't 
have Mahler's Greatest піз. We have unfortunately not 
his greatest. ие are proud of it nevertheless. 


THE COURT: He is a marvelcus composer. 


I think you mentioned popular music. That would 
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include current hits and contempora. / songs? 

A Could I not slight our operatic composers in case 

they some day read the transcript of this trial. 
THE COURT: Go ahead. 

A We do represeat a number of the more successful 
contemporary аларовегв of opera. For example, Caryle Floyd. 
And I have just supplied a few because my memory just lapsed. 

THE COURT: How about Menotti? 
THE WITNESS: Yes. 


Так COURT: Samuel Barber? 


THE WITNESS: No. We don't represent Samuel Barber. | 


Q What about Broadway shoVS, what kind of a catalog 
you have in that area? 

A That is something that I personmily have embarked 
upon just recently. Our current Broadway effort is, Knock on 
Wood, very successful. Pippin. We are -- this is an 
area that we are very much involved in seeking new properties 
to be involved with. Of course, there was Goldilocks as I 
pointed out. Hopefully we will have some more. I did have 
a failure if you would like to hear about it. 

Q Now, let us turn to writers for a moment. Do you 


have any writers under exclusive contract with Belwin Mills? 


A Yes, we have a number of them. А number in the ser 


field and а few in the popular field. 
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с But generally speaking, do you get writers under 
exclusive contracts or do you deal with them with respect 
to particular compositions or groups of compositions? 

A You have to divide it in two. If vou are talking 
about serious, generdly we do have -- if not an exclusive 
arrangement, a first refusal arrangement. sometimes formalizhd 
by a contract, sometimes just one of a relationship. ! 

In the pop field, most of the work comes to us | 
through, not through exclusive agreements. We do acquire them a 
we look for writers and writers seek us out. That is how 
we acquire most of our popular works. | 

Q In terms of obtaining new writers or new пенй 
Бу existing writers, do you go out looking for new music, does 
it come to you, how does it work? 


A Both ways. 


| 
d 
„ 
a 


Q To what extent ао you use the AGAC form of contract 


* 


with songwriters? 


қ * $ - и 
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А Very rarely. I believe that I think recently I 
signea the first AGAC contract that we have used in perhaps 
three years. It is rare. 

Q Do you as a music publisher have any reasons why 
you prefer to use the AGAC contract or prefer not to use 


it? 


I prefer not to use the AGAC contract. 
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2 9 Why is that? | 

! 
3 А Well, basically it is a very complex agreement and | 


41 it is difficult to deal with. it in terms of reading it. 
5% I think there are very few people, including many р! »lishers 
5% who have been in the business a long time, including а number 


7| of lawyers, who actually know that contract from top to 


ЕЖ bottom. But the most important business reason is that it does 


9 | not convey to the publisher the renewal term of copyright but 


- 2 n e n 


0 { mrely the original copyright period and, of course, that, in 
П f effect, cuts in half the period of rights which a publisher 
2 would acquire if we were using a contract which gave him the 


з { renewal rights as well. 


4 Q Do you have many dealings with young writers? 
15 А Үев. 
6 | Q In connection with those writers, what do you find 


with respect to their requests to use the AGAC foru? 


—— ——— 


A It is very rare, as I pointed out. I only had 


one instance in about three years. Two cr three years. 


No, I find that most of the young writers are not 


members of AGAC. 


> 
2 ы 
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2 о They are not members of АСАС? 

Zz A They are not, that is correct. 

24 

25 до you have any views as to the significance of AGAC ag an 
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oxganization in the music publishing business tc ‚ау repre- 
senting writers? 

MR. HRUSKA: I object, your Honor. I think that is 
a very broad generalized question. I don't know that anybody 


can give an opinion on that subject that would be entitled to 


sufficient weight to receive it. 

MR. BLUMSTEIN: This man deals with writers every 
day, your Honor. 

THE COURT: I think he might be entitled to give 
an opinion. I agr: аё the ques ion is broad. 

In what respect -- 

Q às an organization which represents the interests 
of songwriters vis-a-vis the publishers. 

THE COURT: Are you trying to find out whether 
there are any people that belong to it? Whether it is usef 
to its members, whether it is useful to the industry? 

MR. BLUMSTEIN: All three. 

MR. — Your Honor, we do have a great deal 
of quantified data on the subject. Specifically the number 
of writers in AGAC. The number of compositions they have 
in the ASCAP index and other data. 

THE COURT: That just deals with one of the points 
raised. Do you have any views in answer to the question 


Mr. Blumstein asked? 
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because I am not quite clear but I have an opinion. Which 
Iwill give you. 


I don't think that AGAC today is an important 


! 
I 

і 

| 

А Yes, I do. I hope I сап answer it specifically 


force in the music industry. I think at one time perhaps 
it was but I don't think that it is as important a force 
today as it had been. 

THE COURT: Why do you say that? 

THE WITNESS: Well, basically, I was preseat for a 
little bit of Mr. Chiantia‘s testimony yesterday when he 
was asked about certain evils that existed, et cetera, and 
I think he mentioned that perhaps AGAC was :X£fective in 
those days but those practices don't exist. Basically AGAC 
performs an auditing function, which I think they utilize 
very rarely. They do collect a fee for it -- for 
representing their members, which I -- in my honest opinion 
I don't feel is justified. І don't think that they really 
have an important function in terms of representing writers. 
I think writers today are much more sophisticated than they 
were in the days that АСАС grew and I think most important 
writers and possibly some that hope to be important have en- 
gaged lawyers and accountants and other advisors who in my 
opinion might fulfil the function of AGAC quite easily. 


I just don't think that they are an important fo-ce although 
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I must admit that lately they have engaged upon what I would 
characterize as a public relations effort in an attempt 
to resurrect their image. 
But I don't feel it is important. I can tell 
you that in my own daily business life they are not cn 


important factor that I need to consider terribly much. 


Q In yourdealings with writers do youhave а 


standard form of agreement? 
A Yes, I do. 
MR. HRUSKA: Can we handle this the same way 
ав we did the agreements for йг. Chiantia's company? І 
doubt if we will have any objection to it. We would like 
to read it. 
Q Let me show it to the witness and see if I can 
identify it. І am pretty sure һе can. 
THE COURT: Is it marked? 
THE WITNESS: No, it is not. 
THE COURT: Give me a number. І will mark it. 


THE WITNESS: This is a cont. that we currently 


(Document marked AX 293 for identification.) 

Mr. Shulman, let us talk for a f vw minutes about th 
Promotion and exploitation activities that Belwin Mills 
engages in on behalf of its catalog. 
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Perhaps the easiest way would be to start off with 


your printed music divison. What kind of activities does the. 
division engage in? 

A That is very extensive. It involves -- let me see 
if I can describe it generally. А great deal of our pro- 
motion іп our printed products divison is done with mailings 
We have a mailing list of, oh, approximately two hundred 
some oud thousand names on it which involve all of the 
music teachers, heads of music departments at schools — 
out the country, college, university, high school, et cetera. 
We do a lot of direct mailing to the ultimate consumer. 
are in a rather fortunate position in that we enjoy relation- 
ships with the music dealers themselves who actually sell 
our music to the ultimate consumer in that they will supply 
us with their mailing lists knowing that we will not sell 
directly but will promote on behalf of our product for 
their ultimate benefit, that is, that they will be selling th 


product directly themselves. 


on a number of our mailing pieces, different mailing pieces 
to the ultimate consumers with the local music dealers own 
name stamped on it and address and telephone number and we 
even supply the music dealers with these mailing pieces 


tnemselves. 
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THE COURT: Is this something like the practice thi 
some book stores have, for example, of putting out -- the 
brochures they put out around Christmas time advertising 
a line of books but their own name has been printed on it, 
obviously by the -- 

THE WITNESS: It would seem analogous. This is 
quite extensive. More than that we actually send -- let 
me deal with the specific example. 

If we are attempting to create a demand for let 
us say a new teaching method for the violin, we actually migh 
send and very often do send the author of that method on what: 
we call clinic ttips where he will visit local areas, school: 
et cetera and hold clinics for the teachers cf music and in 
that way introduce the use of his own method tht we are 
the publishers of. It is a rather complex thing but it is 
very, very extensive and involves а rather large expenditure 
on our part in terms of budget. 

Q In connection with your promotion and exploitation 
activities, do you attempt to get any records made of your 
-- of the compositions in your catalog? 

A Now we are talking about -- we are leaving the 


print area? Yes, of course, that is the primary 


method of exploiting music -- well, one of the primary 


methods of exploiting music and this is dore both in the 
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popular and serious field. Where we attempt to get our com- 
positions recorded by important artists in the hopes that, 


А, the records will sell so that we can derive mechanical 


—— 2 —— ae e aa 


Income and, B, the records themselves will be performed so the 
11 eventually generate performance income. 
THE COURT: Do you actually make recordings your- 


selves? 


| 
| 
| 


THE WITNESS: We do that. It is not our prime function 


but today we find that we have to be a bit more flexible than 
the old days then just taking a song to an artist. We have 
to create the use, not necessarily be the user. So we 
produce recordings of our own compositions and hopefully 
lease or sell the master recordings to record companies. 

This is one way we promote the writer's works and who 

very often himself пау be a performer. 

For exemple, I have a writer under contract to me 
who is . performer as well. We have spent money producing 
recordings of his performances of his songs. And sold them 
to record companies and eventually exploit and hopefully 
popularize the work in that way to make the composition 


important. 
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Q In connectionwith the granting of mechanical 


licenses to record companies, do you use the Harry Fox 


A Yes, we do. 

Q Generally speaking, what are the rates for such 
licenses? 

A Well, I don't think it - a secret but the 
ceiling is the statutory rate which was fixed in the copyri 
law, which is two cents per record manufactured. Our 
licensing of mechanicals -- mechanical rights is on the 
basis of a license that is limited to records manufactured 
and sold. Have I made that distinction clear? 

THE COURT: Yes. 

A But within the framework of the two cents is 
the upper limit, we negotiate rates with record companies 
depending upon our bargaining position. Many of our 
licenses are considerably less than the two cant rate. In 
fact, the record company of the plaintiff here, a Columbia 
records and their special products division is the one wher 
we negotiate most actively in terms of reduced rates from 
the statutory rate with some difficulty, I might add. 


Q What about the licensing of motion picture pro- 


SOUTHERN DiSTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N. V., М.Ү. 10007 TELEPHONE: CORTLANDT 7-4580 


| 
| 
ducers, do you carry оп those activities through the Harry 


кэ ~ 


[^v] 


a 


4 tn 2» 
. MA. EE ша шетел Cet: 


^d 


2 


D 
J € 
— or 
TALII 


ab-à Shulman-direct 
Fox Agency? 

A The Harry Fox Agency acts as our agent and the 
they provide an administrative function іп terms of issuing 
the license and collecting and receiving the money, but the 
decisions іп terms of what the synchronization rights 


license will be, in terms of cost,is one that we make our- 


Q And Miss Mingle is the person at Harry Fox who 


performs that function? 


| 
i 
| 
selves directly. 
| 


А Үев. 

Q What about TV synchronization licenses, do you 
use the Harry Fox Agency there too? 

A Yes. This is a bit more cut and dried than 
theatrical synchronization licenses. There is -- the Рох 
office is generally aware of what we charge for television 
synchronization licenses and this is more of a routine 
matter than individual negotiations. It is much simpler 
than that. 

Q Have you ever had occasion to issue а eynchron 
zation license to a TV producer after the fact, that is, 
after the particular composition has already been taped 
or recorded and is, so to speak, in the caqn? 

A Yes. 


Q Has that happened with any frequency in your 
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organization? 

A Yes,it does. It happens even more now than it 
did because there are a lot of shows that were original 
shows, it was created on the spot and the music was per- 
formed at the time of the original broadcast was either 
taped or prerecorded in some way and subsequently these 
shows that had been performed are up for reuse, syndication, | 
performance outside the United States and there, there 
would be a synchronization license required and we issue 
these quite often. 

Q What price do you seek to obtain for a synchron-: 
ization license after the fact of recording and taping? 


A Pretty much the same as we would ask for before 


Q Are any of your promotional activities aimed 
at getting your music played on network television? 

A Yes. But there are very very limited number of 
opportunities to do this. For example, because of the 
number -- well, they are limited pretty much to the variety 
shows that appear on the television networks and these are 
fewer in number of recent years than they were previously. 

Q Why are your opportunities limited to the 


various shows? 


A Well, because the other shows are basically 
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prerecorded. Prefilmed, et cetera. The series, et cetera 
are dono and produced beforehand and the music that is 
performed and synchronized and чв.1 in those programs аге 
pretty much controlled by the producers of the particular 
program. 

And these producexs, in fact, very often are 
publishers themselves who control the publishing rights and, 


naturally, are not too happy ‘to use other people's music 


! 
і 
і 
1 
, 
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unless they absolutely have to because there is income from 


it. 
MR.HRUSKA: I move to strike that testimony, 
your Honor. I think it is based entirely on hearsay. 
MR. BLUMSTZIN: Іс is based on the witness' 
experience іп attempting to license TV motion pictures. 
THE COURT: Overruled. 

Q Let's talk about TV variety programs and the 
efforts you devote in that direction in terms of getting 
your music on those programs. Сап you give me an example 
from the recent past . in which you have made an effort 
to get something in your catalog on a TV variety program? 

A Yes. Me personally, I can tell you about ore 
and I can tell you about one that happened the other day. 


Q Let's have both. First you personally. 
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A Personally, I attempt when Pippin , the Broadwa 
show that I mentioned opened on Broadway, and it was -- 
it looked like it was a hit, and it was, I attempted to 
get maximum exposure for the score. This is something I wa 
very much directly involved in, the exploitation of that 
score because it was my first Broadway show. And I per- | 
sonally contacted Bob Wright, who I think is the producer | 
or assistant producer of the Carol Burnett Show in an кемер 
to get him to use some of our material. 

Makiag the pitch, this was г very important 


musicol and there were some songs in the show whi h were, 


i 

| 

| 
I thought, very good for Carol Burnett, some situation | 
songs, comedy songs, and we spoke about it and as а matter | 
of fact, I cent him -- well, only before we had published | 
the formal -- actually published the selections from the | 
score, I sent lead sheets and some, I think demo recordings 
that we had at the time. 

I subsequently followed up by sending the full 
actual printed music and а сору of the original cast album. 
I even offered for,to get him tickets for him to see Pippin 
with Carol Burnett when she was in New York. She opted to 


see something else that night, but I think he went. 


In an attempt to get them to use our music from 
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Pippin on that show. 

Q Were your efforts successful? 

A I am not really sure because I don't watch the 
Carol Burnett Show. I am not sure -- I expect it will 
be eventually. I hope so. 

Q You mentioned something that happened quite 
recently? 


A Yes. This is another TV variety show. Johnny 


D w к 
ns 


In this show we tried with a manuscript song. In other 
words, a song that hasn't already established some popular- 


ity because we felt it was peculiarly suited to Johnny Mann. 


men t€ IÀ 907 p ont — m 


10 ! 

е Mann Singers, Stand up and Cheer. I think it is called. 
: 
li 


4 | 
It was a very patriotic America is Beautiful type eong, and | 
15 | 
we just missed out because he had just finished doing his 
16 
last show for the season. Hopefully he will do it the 
17 
first show next season. 
i 
" Q Did you make any efforts to get your music on 
| 
Captain Kangaroo? 
20 
А Yes. 
1 
à Q Did you have any measure of success as to that 
22 
program? 
23 
A Yes, quite a bit of success. 
24 
) Q Do you know someone by the name of Marylou 
25 
Williams? 
| SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT FOUSE 
| FOLEY SQUARE, N. V., М.У. 11007 TELEPHONE: CORTLANOT 7-4580 


Shulman-direct 

A Yes. I don't know her personally, but the -- : 

I know we send her quite a bit of material and we are 
constantly in touch with her. 


Q What does she do? 


A She is а clearing house for the synchronisation 


rights for television films. What she tries to do is clear 
in advance the fee for „„ of musical composi- 

tions with the television motion picti res that her clients 

produce. And we do quite a bit of business with her. She 

is, I would suspect that we are in practically weekly touch 

with her, at least business affairs director of my company | 
із. 

Q You said before that you have ASCAP publishers 
membership and BMI affiliates. would you tell me from 
your point of view as a music publisher whether you see any | 
advantages in belonging to organi tions such as ASCAP 
and BMI? 

A Well, without trying to be facetious, there 
are certain truths that are self-evident. It is absolutely 
imperative for a music publisher who has a large catalog 
to belong to an organization that could act as an intermed- 
iary with myriads of users in, n ot only in performing 


rights, but every other field of music. But particularly 
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in the area of performing rights. We would not be able to 
have, at least if our catalog is good, I think it would 

be impossible to get off the phone if it were not for these 
organizations that do the licensing of performing rights. 
Both the licensing and collecting and auditing of users 

who pay on percentages. This is something that an individu 
publisher could not with any degree of practicality under- 


take on a broad range acros* the whole spectrum of users. 


Q Belwin-Mills is a member of NMPA, is that 
correct? 

A Yes. 

Q Are you a member of the board of direct of 
NMPA? 

A Yes, I am a member of the board of directors 


and as well, I am on the board of directors of the Harry 
Pox Agency, which the NMPA owns. 

м We covered with Mr. Chiantia the subject of 
the activities of NMPA, so I will skip that as far as you 
are concerned. Does Belwin-Mills belong to any other 


local trade associations in the music publishing business? 


A Yes, we have a membership in the MPA. 
Q What is the MPA? 
A That is the music publishers association. It 


basically is an association of music publishers that 
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deal in the field of printed products and since we are 
very much involved in that, we belong to it. I am not 
involved in that myself personally but somebody from our 
printed products is. 

Q Mr. Shulman, I want you to assume that Columbia 
Television Network no longer had a license from ASCAP or a 
license from BMI. My question to you ів, in that situa- 
tion, would you be prepared to sit down and discuss with 
representatives of the network or with producers ‘of network 
programs the subject of direct licenses for material in yo 
catalog to those producers or to the network? 

A Yes. 

Q Do you think that those talks might lead to 
active negotiations? 

A I would hope so. That would be the purpose of 
talking, would be to lead to negotiations. Whether they 
would be successful or not, I can't answer. 

Q In your judgment, would the -- such discus’ ons, 
such negotiations ог the making of contracts with CBS or 
the producers о. “BS programs be an act of disloyalty nn 
your part either to ASCAP or BMI? 

A No. Maybe I ought to clarify something.  ASCAP 
and BMI exist for my benefit. When I say "my," I mean as 
a music publisher. They are -- they serve me. Even though 
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I am on the board of directors of ASCAP, that is still 
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what the function ОҒ ASCAP is, is to serve the interests 
of music publishers and of course, authors and composers. 


No, I don't think it would be disloyalty. T 


o 


don't think it comes up in the order of priorities of 


“ 


disloyalty, if there аге any. 


со 


Do you have any views as to how your writers 


bs] 


if you entered into such discussions and negotia- 


W r 


МЕ. HRUSKA: Your Honor, I would object to 
| that question unless а foundation is previously laid for 
it. The besis for his having an opinion regarding 
his writer's v.ews on that subject. 
THE COURT: І will allow him to give his opinio 
and then give the reasons for his opinion. | 
A Okay. Based upon шу ‘experience in dealing viti 
writers, with authors and composers generally, I have found 
that -~ and I can't even remember any real axception, 
that whenever I have done something that involved their 


rights, they have fully well realized that it is basically 


publisher making good j.-gments, I feel the decisions I 
make are in the best interests of my writers as well. 


And on the occasions where this has come up, 


on their behalf as well, and being what I think as a good 
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I haven't had any feedback from any of my writers. 
a matter of fact I — 

THE COURT: What does that lead you to conclude 
that the writers would think if you did deal directly with 
CTN? 


THE WITNESS: I think it would depend if I 


made a good deal with CTN they would ultimate think. 


THE COURT: In other words, your view is their 
concern would not be with whether you dealt with CTW directi 
or not, but what kind of outcome resulted? 

THE WITNESS: Certzinly. 

Q Mr. Shulman, I think you said before that ir 
April or May of 1965, you joined the Richmond organization 
and 

A My title was business affairs director. I 
was house counsel with my left hand and business director 
with my right hand. 

о After you joined the Richmond organisation, 

did a representative of 3M approach the Richmond organizati 
and seek a license in connection with the M700 series of 
tapes? 

A I think they approached the Richmond organizatio: 
before I got thare. 

Q Which would have been when, ‘65? | 
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D 
2 THE WITNESS: I think April er May of 1965, 
but I think the approaches were made before I got thers. 
I know there had been some talk before I had gotten there. | 
s| Q In your capacity as business affairs director, 
| did you acquaint yourself with the proposed arrangements 
with 3M? 
" A Yes, I did. 
9 | THE COURT: When did you start at Richmond? 
10 ТНЕ МІТМЕ58: I believe it was April or May | 
4! of 1965. | 
4 THE COURT: So it was just before that? 
13 | THE WITNESS: I think they шау have contacted 
14 them before that. I do believe there was some preliminary 
-| talk before I got to Richmond and I -- 
% THE COURT: Anyway. it vas in the incipient 
T | Stage whenyou got there? | 
1 „ THE WITNESS: Incipient? Yes. 
19 | THE COURT: Do you know what that word means? 
20 | THE WITNESS: Yes. 
2i h THE COURT: I wasn't sure the way you answered. 
22 Q You did consider that proposal? 
28 i A Yes, I did. 
24 | Q Did you have discussions with anyone concerning 
25 that proposal either within the Richmond organization or 
i 
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outside? 

A To the best of my recollection, I discussed 
them only with people within the Richmond organization. 
Although I think after the fact I did have a few words 
on the subject with Harold Orenstein, who is a partner of 
Allen Arrow. 

Q Did you as business "P director reach a 
conclusion as to whether the offer being made by 3M should 


be accepted or rejected? 


i 
A well, I did make the recommendation that it be | 


rejected but there were several offers іп the sense that 
they changed the ground rules of the deal while it was 
being talked about. 


THE COURT: Well, did you recommend the final 


THE WITNESS: My final recommendation was that 
it be rejected. 
Q What was the basis for that recommendation? 
A Basically I thought it was a bad deal. 
Q Why? 
A I thought from two points of view. I thought 
that economically I didn't think that enough was being paid 


for the use of a tune. And I thought, as a practical matte: 
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it was going to be very difficult to police. I am carrying 
myself back in time eight years and it is hard to recall 
what my thinking was. 

My best recollection is that I had been sensi- 
tized and sensitive to the policing of licenses when I was 
with colunkla Pictures prior to going to Richmond. 

I think that may have affected my judgment so 
I may have focused rather hard on the problem of prolicing 
the licenses which were being issued. I thought this was 
going to be very, very difficult if not impossible for 
the Richmond organization to police the uses of its 
works. 

I thought that it was going to be next to imposs 
ible and if it were to be undertaken, it would be costly 
beyond the benefits that the license would produce in terms 
of income. 

THE COURT: You are talking about the expirationr~ 

THE WITNESS: At the expiration of the licenses, 
that is correct. I remember doing some arithmetic and 
I came out with a performance fee which was something like 


point -- well, about three or four or 5/100 of one cent 


for a particular performance of the composition. I don't 


remember exactly how I got to that, but I remember it was 
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2 
writ 


very small. But I was very much concerned about the 


M 


policing. 


Q> 


Q Do you recall how many songs 3M was willing 


to guarantee to put on your tapes? 


Un 


p 
2 ae UOERNEL Y VLLADÁZIGE 


A My best recollection is that when it finally go: 


го 


down to the final offer, that it was something around 12 or - 


TAE. 


L| 
ten or twelve tunes. Tt was a number that made the deal evan 


less interesting than originally and I think that really 


= CTUEE 


was the crunch, as it were, which is why ve decided to not 
go through with the deal. 

THE COURT: In other words, if, for example, 
if you are right that it was 4/100 of a cent performance 
and you had 12 tunes, you would get about a nickel for each 
playing of the tape, is that right? 

THE WITNESS: Right. 

MR. TOPKIS: Ко, it would be half a cent. 

THE WITNESS: It would be half a cent. 

THE COURT: Right. Half a cent. 

Q Let me show you a copy of a document which is 
already in evidence as 3M PX47. Have you read it? 

A Yes. 

Q Can you identify it, please? 

А Yes, it is а letter dated July 15, 1965, on 


the letterhead of the Richmond organization. And it is my 
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letter to Allen Arrow concerning 3M with Hollis Music, 
Inc., which was one of the companies within the Richmond | 
organization. | 
Q Mr. Shulman, the first paragraph of that letter | 
reads ав follows: "After giving serious consideration to | 
the proposal for 3M usage of our compositions, we have | 
decided that ав a matter of policy we would like to pass i 
this one up.” | 
Сап you enlighten us on what matter of policy yoh 
were referring to when you wrote that letter? | 
А What this letter means is that we аге not going i 
to make the deal. We decided it is not a good deal. I 
think that: what I used here were words that politely said, 
(a), it is a rotten deal, as a matter of fact, you have 
changed it several times and we just don't like it. As 
a matter of fact, I personally was kind of annoyed about 


the way this deal had progressed because the ground kept 


let me say this. Allen Arrow is a friend of mine. He oon- 
tinues to be. I think I was -- 


| 
| 
shifting. Originally there were a whole number of tunes 4 
| 
COURT: It was a eupher.ism? | 


Е В 


WITNESS: Right. 
MR. BLUMSTEIN: I have no further questions. 


MR. HRUSKA: І wonder, your Honor, whether in vi 
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of the hours, it being 12:30, we might break before сговв- 


examination. 
THE COURT: I would like to get back then 
around ten of 2:00. 


(Luncheon recess.) 


— — — 
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ALAN SHULMAN resumed. 
CROSS-EXAMINATION 
BY MR. HRUSKA: 
Q Mr. Shulman, just a preliminary first. Would i 


be a fair estimate if -- a fair estimate that each of the 


three television networks make approximately as much use 
each year of the Beiwin-Mills music? 

A I really could net answer that because the per- 
forming rights statements that I see do not have them broke 
down by network user so I couldn't be certain of that. 


THE COURT: Do you have any opinion one way or 


4 


NS è А s \ е s : а А 
d» 2 m" «а - 
————— мы лылы тат сатып гугл. SS Ee = 


a в 


—— —— —  ÀMÀÀ ene 


another over а period of time -- 


-- 


N 


THE WITNESS: I do feel that CBS is a larger us 
than the others. 

Q A larger user, you say? 

A Yes. 

Q Is there any particular reason why -- 

A I think probably we have been rather successful 
with the Captáin Kangaroo Show. And I think that that would 
account for substantially larger use on CBS than the other 
networks, but I am not exactly certain of that. | 

Q Do you know what the situation was for TRO, | 


whether any one network made more useage of TRO music than - 
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A I wouldn't be able to give as good an кіл; 
TRO із the Richmond organization, your Honor. 


THE COURT: It doe: stand for temporary restrai: 
ing order. 


Q I would like to show you, ir. Shulman, un offering 


| 

MR. HRUSKA: TRO 2: the Richmond organization. | 
T 

| 

| 


Statement put out in January, 1965, by the 11s Music 
Trust. 
THE COURT: Is that in evidence? 
MR. HRUSKA: It is not in evidence, your Honor. 
THE COURT: What number? 
MR. HRUSKA: I would like the reporter to mark 
it for identification as Plaintiff's Exhibit 906. 
(Plaintiff's Exhibit РХ906 was marked for 
identification.) 
Q Could you look at Page 12, Mr. Shulman, and -- 
that is 12 through about half of Page 15. 
A Yes. 
Q Could you tell us what that is? 
A Well, this is a schedule of the -- 
THE COURT: Are you talking about those 
in particular? 
MR. HRUSKA: Yes. 
Without going into the text, but just the 
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earners then existing іп the Mills Music, Inc. catalog. 


THE COURT: As of what time? 


THE WITNESS: I assume the time of the offering 
statement which was in 1965. January. Is that right? 
Q Right, January 12. 
MR. TOPKIS: Just so the record will be clear, 
your Honor, the document states it is during the five 


years ending December 31, 1963. And could we just put our 


friend on notice that the relevance of this escapes us, but 
I am sure he will develop ít. 

THE COURT: I am sure he was on notice of that 
before you saíd so. 


MR. HRUSKA: I am on a standing notice. 


2 schedule portior. 

ы 0 Right. 

ы А This is а schedule for the, I believe it is 

3 114 titles in the Mills Music catalog which was the larger 
| 


Q Have you ever seen a list like that before, of 
- Belwin-Mills Music? 
9 A Are you talking about Mills Music? 
е Q Mills Music, right. 
” А Yes, I have seen this list before, surely. 
ы Q Could you give us an estimate of the, a rough 
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estimate of the percentage of the songs listed on this 


schedule which were written by AGAC writers? 
A No, I couldn't. 
Q Or to put it another way, which Mills Music 
has in its catalog by virtue of AGAC form contracts? 
A No, I couldn't. 
Q No idea? 
No. 


Would you have an idea as to whether it was mors 


No idea, means no idea. 
Okay. 

A I don't know if it would help you, but a number 
of these compositions are in the renewal period. In other 
words, not during the original period of copyright. Which 
would mean that they would not be subject to the AGAC agroe- 
ment, which only applied to the oríginal period of copyright 
The acquisition of renewal rights could be on an agreement 
and probably would be on an agreement that had no relation- 
ship to AGAC agreements. 

Q I thought you had saíd that under the AGAC 
agreement, and one of the reasons you didn't like the 
AGAC agree ^rt, was that it did automatically give writers 


back -- 
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That is procisely m, point. 
THE COURT: They are free -- 

Q So that when you renegotiate with an AGAC write 
you might not give that AGAC writer the AGAC contract? 

A That is my point. 

Q I guess the remaining basis for my confusion 
is I thought when you negotiated or when you made a deal wi 
an AGAC writer, you had to give the AGAC writer the AGAC 
contract. 

A No. As а matter of fact there is no prescribed 
AGAC agreement dealing with renewal rights. 

Q Do you know of any situation in which an AGAC 
writer, when the copyright was returned to the writer at 
the end of the first term, signed an agreement with your 
publishing company which was other than the AGAC agreement? 


A I appreciate there are a number of those. 


Q Could you give us the name of any such writer? 


A I believe that the agreement with Hogie Carmichal 
on Staróust was completely different than an AGAC agreement. 
In fact he got much better terms. 

THE COURT: Is Stardust yours? 

THE WITNESS: Yes. 

MR. HRUSKA: It is a nice one word title song. 

THE COURT: І was thinking of it yesterday. 
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Q Do ycu happen to know whether that agreement 
with Mr.Carmichael is one in which you must obtain Mr. 
Carmichael's consent to direct licensing transactions 
involving -- | 

A I am not sure but I can tell you that in the | 
years that I have been involved with Mills Music, I haven't | 
approached Hogie Carmichael for consent оп any license that | 
I have felt or had the opportunity to issue. So it may no 
answer your question, but that is -- 

Q Can you think of any other writers with whom 
after the first term -- AGAC writers, whom after the first 
term you were entering into non-AGAC forms of agreements? 

A Tas, I have. As a matter of fact, fairly recenti 
I acquired the renewal rights to Scarlet Ribbons and that 
was not on an AGAC agreement, although the royalty terms 
were as specified іп the AGAC agreement, but not the general 
terms of the agreement. 

Q How often within your tenure at Belwin-Mills 
or Mills has the occasion arisen in which an AGAC contract 
came to an end as to a particular song in yovv catalog? 

A It hasn't happened at all with any song that 
was of any meaningful importance. Otherwise I would 


have been involved in renegotiating or trying to acquire 
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renewal rights. 

Q Other thanStardust? 

A No, I wasn't involved in the acquiring of Star- 
dust, with the exception, as I pointed out, of Scarlet 
Ribbons, which is a negotiation that I undertook myself. 

Q I would lik. to show you a document, Mr. 
Shulman, which has been previously marked for identificatio: 
as 3M PX159, and ask you to read quíckly through that. 

Just this one memo or ғ11 of these? 


I believe it is -- 


A 
Q 
A It is а series of memos. 
Q 


There are two memos and attached a list of song 
THE COURT: Do you want him to read the whole 
thing? 
MR. HRUSKA: It is really only four paragraphs. 
They are very short. 
THE COURT: Okay. 
A Yes. 
Q Could you identify Al Brackman,w hose name appe 
on that memo? 
A Yes. Al Brackman's title at theRichmond organi 
tion was general manager. І believe he also has a propriet 
interest in the Richmond organization. 


Q He had been there for some time prior to your 
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arriving at the TRO? 
A Yes. 
Q Do you know about how many years? 
A I think practically from its inception -- wel) 


TRO -- the name TRO arose some time just before I got there, 


but he was the -- he was there from the beginniag of the 


organization of all of the companies, pretty close to the 
very beginning. 
Q He was your superior in the company? 
A Yes, I would have to say yes. In what respect | 
now, by superior, do you mean? Did I report to him? 
THE COURT: Was he higher on the table of organika- 
tion thas you? 
THE WITNESS: Yes, he would be. 
Q Could you describe this document for the record? 
A Yes. It is а memo from Al Brackman to J.Mark, 
who was the hec! of the copyright department <. the Richmond 
organization wherein Brackman asked Mark to open up a 
contract file under the name of 3M to put these papers into. 
Q And the date is May 20,1965? 
A That's right. 
Q And there is a raference to a man named Paul 
Sheldon. Do you know who he was or is? 


A I believe that he was the arranger, organiser, 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


zb Shulman-cross 3105 


recording producer for 3M who actually put together what 


works were going to go into the 3M tapes. 


Q And this -- «ісе two memos attached is a list 


of compositions which Mr. Sheldon at that time had indicate 


жық қасы жәме. мне —u—uͤ 


he had some interest in? 
A The memo says please note the 51 selections tha 
Sheldon indicated could be used if we effect a contract 
on the 3M deal. 
MR. HRUSKA: I would like to offer this documen 


in evidence, your Honor. 


—. ͤ—— ФУРНИ 


MR. TOPKIS: We have already said that we have 
no objection to it. 


THE COURT: Received. 


—— HM 


(Plaintiff's Exhibit 3M PX159 was received 
in evidence.) 


Q When you were considering the 3M deal, Mr. 


—— € Ó € ÀÀ "m € 


Shalman, did you -- 
THE COURT: At Richmond? 
MR. HRUSKA: At Richmond, yes,your Honor. 
Q Did you come to any conclusion regerding the -- 
regarding whether you would have any out-of-pocket costs 
in the trarsaction? 


A You mean in signing the contract? 
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Yes. 


It didn't cost anything to sign the contract, 


| 
| 
| 
Q Did Mr.Arrow indicate to you that while the | 
guarantee that 3M was offering publishers was based on an | 
estimate of sales, their actual estimate or realistic esti- | 
mate of the number of salas that they would be able to 
effect was a good deal higher? 
A First I never had any conversations with Allen 
Arrow. 
Q I thought you had. 
A But maybe I can help you a little bit and 
answer the question this way: I think that had I then 


known what I now know, I think my answer -- 


| 

| 

| 

| 

| 
THE COURT: I really don't think you are n 


the question. 


| 

! 

| 

Q When you wrote your letter to -- oh, by the way. | 

і 

your Honor, I don't believe -- I made а mistake in that 2M | 

PX47 -- I am sorry, I am corrected. | 

When you wrote your letter, which -- а copy of 

which you were shown this morning by Mr. Blumstein, 3M PX47- 
THE COURT: Is that the one that talks about the 


matter of policy? 


MR. HRUSKA: Yes, your Honor. 
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с And the le:tz;r is dated July 25, 1965. tine... 
you wrote that letter turning down me 3M deal, how тазу 
songs were under consideration in the negotiations betwean 
you and 3M? 

A I am not really sure. му best recoilection i: 
is that at that point in time we were cown t^ 11: вог св. 
“hat is my best reco?loction. 

о I would like to -eiresh your recclle.ticc, if 


may, by showing you 2M PX166 for identification -- rot ia 


mw Tee sees 


evidence. 


Is this & document you received, Mr. Shulman? 


A 
AIC 


A. I believe so, yes. 


| 


с It was sent by Mr.Brackman to Mr. Кісһлетй aac 


гте 


yourself? 


—ÀÀ 


А Right. 

Q The document is dated Fe:ruary 25, 1965 and і: 
contains this statement, "Turned out *hat instead о? the 
25 songs we were speaking of during last conversation avout 
two weeks ago, they are 11 erer ted now in using 15 songs.’ 

Does this document, particularly that sentence, 

refresh your recollection that as of July 1965, you had аос-- 

A They may still have been talking about 50 titles. 
Yes, it is possible. I don't remen:er it as clearly ав 


you would like me to, but -- 
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MR. HRUSKA: I would like is of fer mis docrner : 


-, 


your Honor, «оо. РХ166 - 3M PX 266. 

MR. ТОРКХ5: There is no ch jisction, but wnat cio 
we need it for? 

THE COURT: 1% seams co r- ocu have fettes: 

a concession it may *ive been 50. 

MR. TOPKIS: 15. 

THE WITNESS: Actually X think zt is 51, 
according to the original. schedule. tiere vera 5: tities. 
But let me see if I can remember i‘: even a little bebe. 
I think it was the 51 titles that were being considered. 
This doesn't mean that they were goirg to use ali of cham. 
I don't think we had the assurance they were qoing to use 
all of them at any ons time. Ав a natter of fact, i: 1 


recall correctly, there vas some quec tion аз to wnlca opes 


Paul Sneldon was act nil; requesting -- going to рісс. Tha: 


was never actually clarified. It was those titles (лав 
were submitted -- I remember it bette” now -- those titles 


were submitted because I think there vere some things we 


had to check on. For example, whether there were алу spl. 


copyrignts. In other words, other copyright proprietors. 


I think this was the -- the list of £1 had the total Liev. 


of all those that they would consider possibly. son“ t. 
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think mat they hii оіхлед thenselve: down. In otha: worl. , 
it was not a schedu.: гктасһей to an agresmei: fox зічпаёц: е. 
1 think it wes sub zted to us fer the purpose o: c.earing 
whether cthose tities had join. copyright prco-ioto.::^, 
whether we could siübctitute others where we woald noi wave 
to share with anot ie proprietor if 65ho-o were “ny n if 
жз did make the caii 

Q The сазе is not going c turn on whene- th: 
number is 51 or 25. Ys it a fair statement thay yo rA 
dealing with some au ber in between „Bose two er rer s? 

MR. 702515: Моё ас all. 


ҮНЕ COURT: Just а minate. Don't orssor for 


MR. YOPKIS: The record is clear, your Honor, 
and the witness has testified he gar t remember. ‘What in 
the name of God difference does it nake? 


MISS KEARSE: Your Honor, I am not sure we ar 


talking about the same docament. Tha sama as the ons Mr. 


Hruska just offered. I believe he just offered 3h ?X166, 
and the witness has been describing ^ documert hat жас jw * 
admitted, which is 2М PX159, I believe. So it seers to 

me we are not -- 


THE CCUR'?: “hera are two differant evicentiazy 


BN IE} ACT COUP T PPO ERS 
ге оз ON T Ust 
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caunu- gero sE 
questions. One is ether a рагжіссізг document : 
сэ inio evidence. Ас far as tae otter doucument 
zithouch it is асгауч асса for people to we tai. 
the same thing, er if па is calhirs abori 


411 fer int, if nis eceascolleccion ік rt rash 


can remenbec mac haptened or ajg олімге у 


he iz raoz to testify аәссие 16. 

Now, nat document is Lt you waat te рас into 
evidence? 

MR. КРУГА: 3M РХ166. 

THE CCURT: khat do you kave before you? 

THE WITNESS: I have that опг. 

THE COURT: With regard to -- never nind what 
the fair question is ог not, with your recollection refresi ed, 
what is your best estimate as to about how many зоп): were 
being discussed. Put there аге twe different a3pe::s 
to tha* discussion. Ore is ап cute: де list of it „ ing 
discussed as a sort of «ecruiting area. 

he otha: is the іпвісз ггг os 
songs ey vere Likely (0 use, і: “eat correct. 

NES. I don't think i can 2211 
certain «лау actually i:tended to use when thay 


were talking about б). or 35. 
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My best recollection in men t соғ dow 
to the crunch, it was about 12 or 15. 
Q When va: the crunc;? 
2 Jhe fl. : ranch? 
The firs: crunch маз ti: -- rigo: 3i sire as le: 
that Т sent to А12 er. Arrow. 
о What I aia trying to get ct, realy, iora speci is- 
ally, Mr. Shulman, іс what was thet numbe: as of th» tine 
you sent that letter to Mr. Arrow. 


THE COURT: I thought he answered that twice. 


Be said it was about 12 to 15. 


THE WITNE: . Wo, your fonor. I said there 
was a list of 51, = assume prospective titles. How much 
were actually in::ndad to be used I cannot answer because 
I доп": remember sn agreement with г scheduie of an actual 
number of titles on it ct that cine. 

THE COURT: Kell, Y am гс? asking you whs-her 
there was ever a 2chsdule which saic tow many they ware 
going to use, but do yourecall what she expectaticors were or 
what the range of discussion was, пс: as со how many you 
might pick from, but how many you right fully use, if a 
deal went through? 


THE WITNESS: It was vit ia that range. 
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THE CCURI: Which range? 
THE WITNESS: 12 to 51. 
THE COURT: All right. 
MR. HRUSEA: I would like to show the м: :асоз ivo 


documents at once, ycur Honor, because they are interrelate 1. 


They are 3M PX167 for identification and 3M PX16i fcr identi- 


fication. 
Q 167. 168. Could you 1 lantify 3M PX LES 
first. Laat is the second one I gave you. 
MR. TOPKIS: Your Honor. do we have to waste 


this time every time? It is stipulated as to every one 
of these documents that it was sent by the person міс гррег H 
as the sender, received by the person who appears ast the 
addressee, at or about the date ther: appearing. 
THE COUR”: Then you сар simply state che d it іс 

If you want to estab.ish his knowledje of the do:ument, 
you can ask him if Бе knows about it 

Q Do you recall, Мг. Shulman, hevirg гесе: уас 
168, 3M PX168? 

A I can't bonestly say I remember receivirs it. 
No, I must have received it. I dont remember it. 

Q Tha memorandum refers to the AGAC letter. 


you see that? 


A Yes. 
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Q Do you recall haviny received the AGAC letter, 
which is a part of 167? 
A 167? 
3M PX167. 


I will have to read ít because I haverit seen 


THE COURT: Go aheac. 

Ie it stipulated he did receive it? 

MR. HRUSKA: Yes. 

TL^ COURT: Are you trying to establish his 
knowledge in addition to the stipulation? 

MR. HRUSKA: І want to refresh his recollustion 
about the matters involved in these two letters so I can 
ask him specific questions. 

THE COURT: Let him read the letter. 

MISS KEARSE: I think actually, your Honor, 
BMI did not enter into that stipulation. 

THE COURT: — — кой 
bound by it, if there is anything іп the экалілабісі of 


the witness -- 


MISS KEARSE: There was never :ny foundation | 


laid in the depositions for it, so we are unable t» stipulate. 


THE COURT; I guess if you wart the lette- to be| 
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binding on BMI, you will have to establish that he received 
it. 

Yes. 

Do you recall having received that AGAC letter? 


Yes. 


THE COURT: Which one? 1677 


THE WITNESS: 167. 

Bow, in 168, Mr. Richmond says that 

MISS KEARSE: Your Honor, that is not in 
evidence and that is the document which I believe no founda 
tion has been laid. 

THE COURT: I agree with Miss Kearse that it is 
improper to read into evidence something that isn't in 
evidence. 

Do you want to put it in, if it is admissible, 
fine. If you want to ask him questions by his referring 
to it, that is all right. 

MP. HRUSKA: Let me then offer 3M PX167 
and 168 into eviownoe. 

MISS KEARSE: I object to both of them and 
specifically 168 on the ground that no foundation has been 
laid and the witness has said he does not remember гесеі 


it. 
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THE COURT: Well, he said he can't recall 
receiving it, but he must have received it, is that 

THE WITNESS: I am afraid I did say that. 

THE COURT: It is not a question whether you 
are afraid. If that isn't what you meant you can say. 

THE WITNESS: І vas trying to be a little court- 
eous to the lady. 

9 THE COURT: Іп other words,you do believe that 
you did receive it? 

THE WITNESS: Yes. 

THE COURT: That has some significance but I 
don't know whether it is inadmissible for other reasons. 
4 MISS KEAPSE: We have objected to both these 
documents on the ground they are not admissible against 
16 BMI and they аге irrelevant. 

тин Corr: What is the purpose of introducing 
it, Mr. Hruska? Are they submitted vis-a-vis ЕМІ іп any 
ә) respect? 

MR. HRUCKA: They are submitteó vis-a-vis BMI, 
through the stipulation. 
THE COURT: What stipulaticn? 
MR. HRUSKA: The stipulaticn between CBS anó 


NS N В М 


THE COURT: That wha’. is cut in against ASCAP 
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із that the stipulation -- 

MR. HRUSKA: What is proven against ASCAP 
is proven against BMI on this bypass question. 

THE COURT: These documents are submitted in 
regard to the bypass question? 


MR. HRUSKA: Yes. 


MISS KEARSE: I don't believe the fact that 


the witness says he must have received this has laid 
a sufficient foundation for this document. The author of 
it has not been deposed. Не is not here. 
THE COURT: What kind of questions did you want 
to ask about it? 
MR. HRUSKA: Well, the only мау -- 
THE COURT: Or don't vou want to ask questions 
MR. HRUSKA: I would like to ask him at 
a discussion which is suggested -- 
THE COURT: You can ask that whetber you ра” 


the documents in or not. 
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2 | THE COURT: Just don't say it says here that 


41 MR. HRUSKA: All right. 

5 | THE COURT: You сап ask him if a discussion 

6 | took place and he remembers it. If not, you can ask him 

7 | to refresh his recoliection from the document. 

8 Q De you recall having had a discussion with 

9 Mr. Richman and/or Mr. Brackman concerning the AGAC 

"1 letter? 

" А Vaguely. 

12 0 What do you recall about that discussion? 

13 | А I remember -- let's see how І can best 

M | characterize it. Harry Richman, who was the President 

15. cf the Richman organization, I dont think was terribly 

4 happy about my judgment on the 3Ч deal, and I think that 
| 


f£ recall being -- for reasons other than the ones I gave 


v. him, he decided I was right. I remember feeling kind of 

9 gratified. 

2 | 77, that point I was saying to myself that as 
i 21 | long as he agrees with me, it doesn't m:tter how he got 
e^ 2 there. 

2! THE COURT: That is interesting What does it 

M | have to do with the AGAC letter? 

25 


It's not in evidence, is it? 


THE WITNESS: 
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THE COURT: No. І don't understand all you 


people. Can't you tell me what happened? 

You were asked whether you remember a discus- 
sion with Mr. Richman and Mr. Brackman about the AGAC 
letter. You said yes. 

What do you remember about the díscussion? 

THE WITNESS: One of the points that was 
mentioned in the AGAC letter was the ргоэ1ет of policing 
the 3M license, which was the point that I very firmly 
made when I Ж. originally consulted оп the issue myself. 

TH; COURT: You remember discussing that 
letter with Mr. Richman and Mr. Brackman? 

THE WITNESS: I don't think we discussed it 
in any terribly specific detail. I think it really did 
revolve on that point. 

THE COURT: You remember valking about what 
the AGAC position was as expressed in that letter; is that 
what you are trying to tell me? 

THE WITNESS: In all candor, I don't remember 
discussing any of the elemants in the AGAC letter other 
than the policing. 

THE COURT: Do you remember discussing that? 

THE WITNESS: Yes, that I de remember. 


THZ COURT: bo you remember that as having 
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originated from the letter? Is that how you happened to 
talk about it, because somebody got a copy of the letter? 


THE WITNESS: Мо. As a matter of fact, it was 


the reason for the discussion that we had. I had previously 


expressed my opinion and judgment that the problem with th 
3M license was basically m of policin;. 
THE COURT: All right. 

THE WITNESS: Тһе AGAC letter made that point 
as well. That gave occasion for us to reliscuss the 
point that I made. І remember having my udgment іп а 
sense vindicated by Harry Richman by being persuaded that 
I was right. 

Q The AGAC letter which is in evi'ence in 
another form contaíns the statement, "a most disturbing 
element of this situation in our view is tha: 3M is deal- 
ing for performing licenses directly with А5-АР publishers 
ignoring completely the writers individually and the 
Performing Rights Society of which the writers aremenbers. 

Did you discuss that idea with Mr. Richman or 
Mr. Brackman? 

A That had -- at that time after this .stter 
was received? I don'trecall specifically. I remewber -- 
my own thoughts on it that that position didn't par- 


ticularly disturb me. It had been one of the elemen:s of 
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my originai judgment about whether this could or couldn't 
be done. I felt that that wasn't pertinent really. The 
issue revolved on the policing situation and the economics 
of it as I previously described. 

Q What concerned you particularly about the 
policing aspect, Mr. Shulman? 

A Well, it seemed to me if each licensee was 
going to be paying under an existing license something 
like three cents for a performing right, and even assuming 
we were dealing with all 50 titles, 51 titles or whateve:. 


the number was -~ for argument’s sake, let's say it was 


50 titles, we were still talking about $1.50 per licensee. 


It seemed to me it would be terribly uneconomícal for us 
to chase a licensee who possessed a tape when we were only 
going to net under an original license $1.50. How could 
we effectively and economically be sure we could collect 
after the term of the agreement, three years had expired? 
Q 8uppose, Mr. Shulman, that you didn't make 
any efforts at all to collect and 3M did not renew its 
option to take the license for another three years and 
there are all those restaurants and barber shops and what 
have you out in the country continuing to use the 3M 
cassette player, wouldn't you expect that the ASCAP field 
men would pick them up in droves and ASCAP would sue them 
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THE COURT: Аге you asking u whether he 
expected it now or -- 
MR. HRUSKA: Whether he expected it ín 1965, 


your Honor. 


| 
| 
for infringement? | 
| 


Q Quite honestly I didn't know as much as мс» | 
then as I "поч now. I remember thinking to myself it was 
hard to conceive of somebody else picking up on this 
pclicing function because it was going to be as uneconomich: 
for them as it was for us, especially because there was 
an unfairness really because there were 700 tunes being 
used, if I recall, and of the 700 tunes that were being 
used, there may have been a dozen or so publishers. In 
order to police that it was going to cost a huge amount of 
money. Okay? 

The price had already been established and 
the policing of it was going to be uneconom‘cal whether it 
was ASCAP or us. I also thought it was unfair to think 
that ASCAP would police for, say, a dozen publishers at 
the expense of the entire membership of ASCAP, and I didn' 
think that they would do it. 

Q Mr. Shulman, did you know in 1965 that ASCAP 
had field men? 


A I suppose I did, yes. 


\ 
4 
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Did you know what those field men did? 
I think so. 
What was your understanding оҒ what they did? 
It's very hard for me to differentiate between 
what I know now and what I knew then about something I 
now know about. 
Q Why? 
A I can't. I really can't. 
Q What do thoso field пеп do now? 
A They are involved in licensing, trying to 
accomplish “he licensing of #aloons, cabarets. 
THE COURT: Can't we we time by agreeing, 


unless . misunderstand the situation, that ASCAP has got 


а field force that was capable then and would be capable 


now, and you know it now anyway, of loing this policing 
job? 

MR. TOPKIS: What policing job, your Honor? 

TH? COURT: Тһе policing job we have been 
talking about, which I understand to be as follows, and 
correct me if Т am wrong, that is the policing of the use 
of your songs at places where people had purchased 3M 
tapes after the 3M three-year license had expired; isn't 
thet what you were talking about? 

THE WITNESS: Yes, basically, but there was 
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more to it than that. 

THE COURT: What isthe more? 

THE WITNESS: І had wondered since this was, 
you know, physical changeable property -- I would have 
assumed -- one of the thoughts that occurred to пе was а 
licensee of 3M. a user, a fellow who bought the tape, 
after three years he was going to be pretty tired of it. 
He might have given it to his brother-in-law or somebody 
else. 

THE COURT: I am not talking about who had it. 
The problem would be to find out who was using those 
tapes and whether anybody was; isn't that right? 

THE WITNESS: I suppose so basically, yes. 

THE COURT: Am I not correct that you now 
know and you probably knew then that ASCAP had a force of 
people who did this kind of work anyway? 

THE WITNESS: Yes. 

MR. TOPKIS: If your Honor please, ASCAP has 
never policed a doctor's office, a dentist's office or 
anyone of the myriad of other private perations to which 
3M -- the record is clear on this. Pail Marks testified 
about it. He knows what the ASCAP field force does. 

THE COURT: Mr. Topkis, I prefer to hear 
testimony from witnesses, but I certainly think what you 
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brought out is relevant. You should bring t out. 


MR. TOPKIS: It's been orought out already. 

THE COURT: You should refresh my recollection 
by referring to the place inthe record where it exists. 

Unless I misunderstood Mr. Chiantia's testimon 
this morning, there was no doubt from what he said that 
ASCAP in his view possessed the capacity to police this 
situation. Now, I don't mean to say that I understood 
from that that Mr. Chiantia testified or meant me to 
believe tiat ASCAP had before policed dentist's offices 
or all the places we are talking about. 

MR. HRUSKA: They are not making public per- 
formances, your Honor. 

THE COURT: I am just trying to indicate that 
I think I do understand what the situation is and, in any 
event, the facts must be either in the record or roughly 
stipulatable. I &m almost willing to take judicial notice 
of the fact that any one of these witnesses, unless 
Mr. Topkis asks me not to take judicial notice with regard 
to a particular witness for good reason, who have spent 
long years in the industry, had a general working knowledg 
of what ASCAP did and was capable of doing. 

Would you have any objection to that? 

MR, TOPKIS: Yes, I would, your Honor. I 


SOUTHERN DISTRICT COURT REPORTERS 
UNITEO STATES COURT HOUSE 


3125 
ggdub9 Shulman-cross 


would bet Mr. Shulman has never met an ASCAP field repre- 
sentative in hís life. 

THE COURT: І am not talking about meeting 
them. Не may not have met ал IRS man. but he may һауе а 
good idea of what an IRS man does. 

MR. TOPKIS: Тһе point is this: your Honor 
turned to him and said, ASCAP policed these people, 
didn't they? And he, because he's a straightforward 
fellow, says, yes. And the fact is, your Honor, they 
don't. Paul Marks, who knows what they do because he 
supervises them was here and testified ail absut it. 

THE COURT: My mistake. I am reaching in an 
effort for all of us to cut down on proof of things that 
are not in dispute. With regard to vhat ASCAP actually 
does, it can't be in dispute after foir years between 
Mr. Hruska and Mr. Topkis. Тһе only cuestion then, it 
seems to me, we need to go into with w:tnesses, is what 
witnesses knew about ASCAP's capacity, mether it's right 
or whether it's wrong, and to the extent it may be 
relevant. I am asking Mr. Hruska then with future 
witnesses, when ne cross-examines them on this subject, 
to ask: what did you know about it? 

MR. HRUSKA: I would also, your nor, like 
to make a very brief statement for the record, that I do 
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object to Mr. Topkis in the middle of cross-examination 
getting up and correcting a witness' testimony. I think ` 
the proper place for that is on redirect. 

THE COURT: You are right, except I will say 
this: Т think he is entitled to point out to the Court 
that the Court is proceeding on a mistaken assumption, 
if I did ask a question which was doing so. 

Q Do you have any idea or did you have any idea 
in 1965, Mr. Shulman, how ASCAP fíeld men could have 
avoided restaurants cr shops or small factories that made 
commercial performances for proivit of music оп 2M tapes, 
&fter the period of their licenses? 

A I realiy don't understand your question. Wha 
do you mean by avoided? 

Q How could field men who were charged with tre 
responsibility of detecting unauthorized uses of copy- 
righted works ín places like restaurants avoii finding 
out that a restaurant was making a use of a 3M tape? 

A Well, depends -- it's difficult for me to 
answer this question. I'm going to do the best I can 


with it. 


It seems to me now, because I did not consider 


it that way then -- it seems to me now that how could 


anyone expect the field men of ASCAP to be in «very 
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dentist's office or supermarket or every other user that 
uses a tape -- 

Q Please forget dentists's cffices. Concentrat 
on commercial -- 

A Even supermarkets or wherever else these 
tapes were sold. <= don't know exactly where these 
machines and tapes were inst.lled. If vou can tell me 


T 


that, maybe i could answer your questionbetter. 


| 
| 


о Did you make any effort to determine from 


ASCAP -- 
THE COJRT: Іп 1965? 
MR. HRUSKA: Exactiy, in 1965. 


о Did you make any effort to determine from 


ASCAP, any ASCAP representative, the difficulties or 
lack of difficuities involved in ASCAP policing unauthor- 
izec uses of these machines? 

A No, I díd not. 

2 Did Mx. Richman ever зау tc you that you 
ought to tell Mr. Orenstein or Mr. Arrcw that nothing 
goes ahead on the 3M deal until there's an industry 


decision? 


MISS KEARSE: Objection, your Honor. It 


would call for hearsay. 


MR. HRUSKA: It would be an admission if it | 
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were made. your Honor. 
THE COURT: Is Richman a defendant here? 
MR. HRUSFA: Yes, your Honor. 
THECOUR'1 All right. Overruled. 


MR. TOPKIS: І suppose we even represent 


THE WITNESS: Could you repeat the question? 

THE COURT: You were asked whather M. Ri 
said to you -- what? 

MR. HRUSKA: That you с. 16 :о indicate to 
Mr. Orenstein or Mr. Arrow or sone repre;antative of 3M 
that nothing goes ahead on the 3M deal uatil there's an 
industry decision. 

A I didn't remember it until I saw this documenti. 

THF COURT: Now that you have saen it, do you 
remember? 

THE WITNESS: Main, I have vo asse that I 
did get this memo. So I assume he did say it, ad he 
probably did. However -- 

THE COURT: Don't however us. We rave tnough 


without: the howevers, 


4 
ai 
. d 
il 
т 
| 

ж 
i 
| 
«d 


Q What did you understand Mr. Richman tc теат, 


when he said nothing goes ahead until there's an incusto:. 


decision? 


^ 
im 
- DE ee ә 
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А I don't remember that. I don't remember 
what I understood him to mean. 

MR. HRUSKA: І would like to offer the docu- | 
ment іп evidence, your Honor. | 

МП. TOPXIS: Which one? | 

MR. HRUSKA: 3M PX 168. 

MISS KEARSE: І still have the same cbhjection, 
your Honor. 

THE COURT: That it's hearsay? 

MISS KEARSE: There's been no foundation laid | 
for the introduction of this document, your Honor. 

THE COURT: I have already ruled in that 
regard. When © witness says he's confident he received | 
it -- whether he recalls it or not, I don't think it's 
neces: „ that the word recall be used. I will receiveit 

(Plaintiff's “xhibit 3M 168 received in 

evidence.) 


(Continued on next page.) 
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marked PX 907 for ident. fiction. 

(Plaintiff'r Exhibit PX 907 was marked for 

identification.) 

Q Could you look at that, Mr. Shulmar. Could you 
briefly identify that? That is the only thing I am going tc 
be asking you about is -- 

MR. TOPKIS: We will take your identification 
just to move it along. 

MR. HURSKA: It із a Form 8K -- 

THE COURT: БЕС form? 

MR. HRUSKA: Yes. Put out by Utilitio: & 
Industries Corp. and that is the parent of Belwir Mills? 

THE WITNESS: No. It was, up until the end of 1569, 
the owner of Mills Music, Inc. It is not the parent of 
Belwin Mills. It is presently a minority stockholder 
in Belwin Mills Puolishing Corp. 

THE COURT: Is tnís for a period before the end 
of '69, in other words -- 

THE WITNESS: This is for the month .of September 
1969 and this was prior to Mills Music, Inc. and Belwin, 
Inc. merger. | 

Q Since these pages are not nurbered, coild you look 


at the eithth page from the back which is headed "Re Journal 
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MR. HRUSKA: I would like to have this document 


izbr 2 
Entry 11". 
А Yez. 
Q There is an item there -- 


MISS KEARSE: Hold it. We haven't found it 


Q There is an entry there dealing with unlocated 
composers, do you see that? 

A Yes. 

Q Balances over seven years old? 

A Yes. 

Q Are you familiar with the difficulty, if any, that 
you have had in distributing those moneys to those unlocated 
composers? 

A No. 

Q It is not the sort of problem that comes to your 


attention? 


A Well, let me say this, that if there were ahy 


sizable amount in any one year, I certainly would make every 
effort but my guegs is, if I may guess, your Honor, that this 
balance of 43,000 has probably been carried from, oh, 
I don't know it could be as much as 20 or 30 years old. 
I would have no way of knowing what that amount | 
consisted of. 

Q Or how many ‘writers were involved? 
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A No way of knowing at all, But if it were from cur- 
rent activity, I would be aware of іс. 

I am not totally sure that this is an adequate 
description of that amount. 

THE COURT: Тһе amount isn't in evidence so it із 
all right. 

Q Mr. Shulman, I would like you to assume mat ASCAP 
and BMI were enjoined from licensing television networks and 
I would like your opinion, sir, as to whether that would 
be good or bad for your company. 

A That would be bad. 

Q Could you tell us why? 

A Because it would impose a huge burden on myself. 
as the publisher in dealing with my performing rights in- 
come. 

I also think it would be bad from the point of rie 
of the wer. 


Q I didn't ask that, sir. І want you to talk about 


your own company. 


A Yes, I think -- 

Q 

A 

Q Yes. 

A Can I have the question back again because I thoug 
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Are there ary other reasons? : 
Are there any other reasons? 


! 
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it was -- 

Q Assume that ASCAP and BMI are enjoined from 
licensing television networks. You had said th ~ that was 
bad from the standpoint of your company. І was ask you 
why. You had given me one reason and I would like now 
for you to give me any other reasons that occur to you. 

А Well, it is such а radical departure from the 
business environment that I have functioned in that it seems 
to me that it really goes to the roots of any kind of licen- 
sing of large numbers cf users and it would make the burden 
on me as an indivicual publisher huge if I had to deal 
with every individual radio station, television network, 
television -- local television station, cabaret, dentist's 
office, et cetera. It would be an incredible burden. 

Q Of course, the facts I asked you to assume were 
that ASCAP and BMI were licensing -- were enjoined from 
licensing television networks. Networks. 

A Then it is limited to -- it still is a huge 
departure. 

Q And it is stil? bad? 


A Pardon? 


And it is still bad from the standpoint of your 


Wel, by bad, it would make my -- it would make our 
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Operation less conveneint and more difficult than it pre- 
sently із, yes. 

Q Now you have given me all the reasons why you 
personally would prefer that this assumed set of facts 
does not become reality? 

A With the limited time that I have had to think 
about it, yes, I think I ha: 

Q Now I would like you ta « me that the CBS 
Television Network were suddenly to cancel its ASCAP and BMI ' 
licenses and that the other two television networks, commer- 
cial television networks, NBC and ABC retained their С 
ASCAP and BMI licenses. 

Would you regard that situation as good or bad 
from the standpoint of your company? 

A Well, it would be one-third as bac as the other 
situation. But it would still be difficult, I think. 

Q And you would hope under those circumstances that ] 
CTN would see the light and go back to ASCAP and continue 
under the blanketlicense system? 

A Yes. 

Q Let me ask you this, Mr. Shulman: Are you con- 
cerned in direct licensing, the porcibility of direct 
licensing with а television network about the bergaining 


4 * 
power of the television network? 
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A Yes, X ink that that would pose -- yes, that 
would be a matter of concern to me. 

Q Do you think In dsaaling with the producer of a 
television program, and by the way, you mentioned beforo 
Bob Wright of the Carol Burnet show, do you think in dealing 
with Mr. Wright in a direct licensing situation, that you 
would be at Mr. Wrig. t's mercy? 

A In what respect? 

Q IN any respect you can think of. 

A lell, I would be -- I am presently at his mercy ín 
the suse «һас һе can pick and choose whatever songs he wants 
to use on his network -- on his program. And I would be in th 
mme position under a direct licensing situation. But it is 
hard for me t аптмег that question, your Honor. 

THE COURT: All these hypothetical questions have 
their difficultior, but it is important for the Court to 
get as m solid thinking on the subject ав we can from 
witnesses who have experience in the field like yourself. 

I would like to ask you this: You may have 


enswered it in your last answer but I want to be sure. 


Do you believe that уоп would be -- that tha result 


of your negotiations with regard to music used on a variecy 


show on television, let us say, would be any les% favorable 
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or any more favorable or do you believe it would be the same 
if you negot. сей directly with tho producer instead of the 
present sytem? 

THE WITNESS: Even that isdifficult too. І don't 
know. It would depend on the individual situation. 
I might be able to do better on a direct license in a par- 
ticular instance than I wouldin another. It is very 
difficulty =o answer that hypothetically. I hope that 
answered vou. 

MR. HRUSKA: I wonder, your Honor, whetnzr we 
could take a very brief reak. < think I am at the end. 

THE COURT: Wh, don't you clack now. I would 
like to keep going а litt.elonger. 

MR.HRUSKA: We have no further cross examination 
of Mr. Shulman, your Honor. 

THE COURT: Any other questions? 

MR. BLUMSTEIN: Yo wr Honor, I neglected to 
offer AX293 in evidence. The standard form of agreement. 

THE COURT: Алу objections to AX whatever it is, 
Mr. Hruska? The form agreement. 

MR. HRUSKA: I am afraid, your Honor, we díd not 
read it during lunch. We had so many other things to do. 

THE COURT: What could be objectionable? 
It seems to me it is admissible for what it is, whether 
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we like its terms or not. 
MR. HRUSKA: I agree. 
THE COURT: All right, it is received in evidence. 
What is the number; 
MR. BLUMSTEIN: AX 293, your Honor. 
(Defendant's Exhibit AX293 was received in 
evidence.) 
MR. BLUMSTEIN: І would also like to offer іп 
evidence,  3MPX 166. 
THE COURT: It is in evidence. 
REDIRECT EXAMINATION 
BY MR.BLUMSTEIN: 
Q Mr. Shulman, let me show you that particular 
document. You have seen that document? 
A Yes. 


Q Mr. Shulman, in February of 1966 there was some 


further discussions with 3M concerning a proposed license? 


A In February of 1966? 
Yes. 


And atthat time how many songs were you taiking 


12 or 15 to my recollection. 


MR. BLUMBERG: Thank uou. І have no further 
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МЕ. HRUSKA: No recross, your Honor. 

THE COURT: Thank you very much, Mr. Shulman. 

(Witness excused.) 

MR. COLLINS: Your Honor, if we could consider 
the plaintiff's offer of documents. 

THE COURT:Yes, where would be the easiest to do 
this, here or in the mbing room? 

Are we going to need to look at the documents 
themselves? 


MR. TOPKIS: I would doubt it, your Honor. 


\ 


I think it might be more convenient to do it he:e because % 


frankly шү brains аге clustered around me. 

MR. COLLINS: And my documents are clustered 
around me too. 

MR. TOPKIS: That is called 1 on i. 

THE COURT: I don't have a copy of that with me, 
of that letter that you wrote. It is necessary for me 


to have it. 


** 


MR. COLLINS: I can hand one up to you. 
Your Honor, as the proc dure we agreed upon at the 
close of our session last May was that we would write to 
ASCAP and BMI notifying them of the documents we planned to 
offer in evidence. And we did write them that leiter on Š 
June 22nd and received BMI's reply of July 24th aid ASCAP's 
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on November 13th. I think there are some documents Hat 


we can handle in groups by the nature f the objections that 


were made. Ian to do it that way. Also in cases where we 
are offering portions of documents,I would suggest that it might 
be appropriate to proceed by just reading the number of the 
documents, giving to the court reporter that letter so he 
can ocpy in the р: -є and line designations. 

THE COURT: You are referring to your own letter^ 

MR. COLLINS: Yes. 

THE COURT: Except what do we do about instances 
in which thero are objections? 

MR. COLLINS: Perhaps we could handle those when we 
get to that group of documents. 

I think I would first like to offer in evidence 
the depositions which are listed in our letter and I think 
I will read the names of the depositions individually, the 
deposition that was taken, and the PX number to be assigned 
to each deposkion. 

We would offer into evidence the depositions, portidns 
of the depositions of Stanley Adams, PX 250, Al Brackman, 
PX 251, Leon Brettler, PX 252. 

THE COURT: Now, for instance, these are the 
portions indicated оп page 15 of your letter of -- 

MR. COLLINS: 15 through -- 
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dicated? 
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THE COURT: Well, I mean those three are 


on page 15. The rest will be on the pages in- 


MR. COLLINS: Right. 

THE COURT: All right, proceed. 
MR.COLLINS: Francis Burkhart, PX 253. Salvatore 
PX 254. 

Cy Coleman, PX 255. 

Paul Fagan, PX 256. 

Herman Finklestein, PX 237. 
Helmut Guttenberg, PX 258. 

Sid Herman, PX 259. 

Paul Mark, PX 260. 

Joha Mc Laughlin, PX 261. 


And John McLaughlin, Vincent Vazzana and William 


Barrett whose depositions were taken simultaneously, your 


Honor, PX 


ав well specify. 


262. 
MR. TOPKIS: As to these, your Homr ~- 


THE COURT: There are a few more. ‘Je might 


\ 
2 


MR.TOPKIS: I am sorry. 

MR. COLLINS: Edwin Morris, PX :63. 
/ 

Mark Shafer, PX 264. Мед Washington, PX 265. 
/ 


Philip Wattenberg, PX 266 and Juiiin Weissgold, 
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3 nations are in my letter of June 22nd which I will give to 


4 reporter. 
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2 PX 267. And again, іп each case the page and line desig- 
5 MR. TOPKIS: As to these, your Honor, the only 


6 objection that we have is really designed to save your 


7 Honor's eyesight. Mr. Chiantia just finished testifying. 


8 He was cross examined ` chink we can all agree at length. 


| 
9 Why ме have to have iis deposition as well escape me. | 
10 Mr. Mark testified I think for three days back - 
H late May or June and he was most extensively cross examined. | 
12 Mr. Finkelstein will testify and if luck is with us, he 

13 мі: de cross examined extensively too. 

14 So why do ме have to go through this duplicatory 

15 procedure. 

16 THE COURT: With regard to major witnesses like 

17 Mr. Chiantia or Mr. Finkelstein, I agree that in general 

18 the principle of duplication should not be observed. 

19 | And what I propose tv do, as I indicated this morning, is this 


20 In cases where those people have testified at length, I 


agreeable to having them part of the record and having 
you point out to me іп any post-trial memora-dum, any 


material that you wish from those depositions which adds 


S N BB 


something to the testimony that is іп the record. 
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To that extent, it doesn't seem to me terribly important, 
important enough to argue about it. You know it is there 
and you can counter what he has to say or you can say it 
doesn't add anything. 

MR. TOPKIS: All right. 


THE COURT: Admi*ted under that understanding. 


MR. TOPKIS: We have counter designations on all 


of these. Whether you want them offered or subsequently, 
I don't care. 

THE COURT: Yes, I suppose -- 

MR. TOPKIS: I think the easy thing may be this, 
your Honor, and that is not to fool around with desig- 
mations and counter designations. Any witness whose 
deposition they want received by your Honor, I am content to 
have received. 

MR. COLLINS: Well, Mr. Topkis, there are a 
lot of things in here we don't think necessary to put in. 

MR. TOPKIS: I only noticed about three 
omissions in the whole thing. 

THE COURT: As long as you have all gone to the 
trouble of specifying carefully what you do have in mind, 
why not follow that method. 

MR. TOPKIS: May we then lodge with the 


clerk rather than burden the record on your counter 
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designations? 

THE COURT: Yes. You may. 

МР. COLLINS: We would object to the offer at 
this time, your honor. We have not had a chance to review 
Mr. Topkis's offer. 

THE COURT: When was the offer sent? 

MR. TOPKIS: Several months ago. 

MR. COLLINS: I understand it, when we did 
our designations here and there were some changes from the 
designations that had been made bebre, Mr. Topkis and his 
assc-iates agreed to submit to us a new list of their 
designations. То my knowledge we have not received that list 

MR. TOPKIS: Maybe we have only given three lists. 


We will prepare a fourth. 


THE COURT: If what Mr. Topkis is saying they still 


want to put in what they asked for in the first place, 
then that is your nev list. 

MR. COLLINS: Your Honor, we do have some objections 
to those. We are not prepa.ed to make all the objections 
now. 

MR. TOPKIS: Your Honor, you can have it either one 
wy ох the other. Let us do it in some simple way 
and not waste time this way. I will either take all the 
depositions in the case and your Honor knows the hearsay 
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rule and ;ou know ever other rule of evidence. And 


I will trust blind your rulings on it. 

MR. COLLINS: I dont believe it is necessary if we 
could have a day or two to review our list. We have our 
objections prepared. At this point we are not prepared to 


proceed with our objections to ASCAP's counter designatic-s 


but they are prepared and we will pe ina position to do іс 


tomorrow. 

THE COURT: I will admit the ASCAP proposal 
subject to my ruling on your objections. 

MR. COLLINS: Could we ask Mr. Topkis to send us 
а copy of what ha now has? 

MR. TOPKIS: Instantly. 

THE COURT: Where do we go from here? What is 
your position on these depositions, Miss Kearse? Shall I jus. 
rest happy unless I see you stand up? 

MISS KEARSE: Too late, your Honor. We rant your 
Honor a letter, I believe the date was July 17th, objecting 
to it, all of the depositions except for four specific ones 
on the grounds they are not admissible against PMI. The 
four that were excepted were depositions of BMI employees 
and those we object to on the grounds of relevance. The 
four BMI employees being Messrs. Burkhart, Guttenberg, 


Shafer and Weissgoid. 
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2 | MR. HANSEN: My name is Hansen. I took those 
3 depositions, your Honor. They are ali BMI computer per- 

4 sonnel. Their positions were taken as foundation to the 
5 testimony of Professor Southworth and Mr. Kaplan. 

6 Indeed, when Professor Southworth after describing his at- 


7 tendance at those depositions was about to describe the 


8 BMI system, Miss Kearse objected and I quote, "Your Honor, 

? I object toqinions which are based on descriptions of the 

10 BMI system which are not in evidence. І think the depositiosgs 
2 " should be put ín e. -ence if they intend to be relayed on. 

2 "I said "ке intended o put them in evidence 

3 and tuat із the offer we are making now." 

14 MISS KEARSE: I did not intend to waive апу 

5 objection to the relevance of what was sought to be intro- 

l6] duced. 

17 THE COURT: If they are being offered for the 

18 purpose of relating to the testimony of Dr. Southworth, I wil: 
9 receive them for that iimited purpose. Does CBS agree with 


20 Miss Kearsa's objection as to the other depositions, thatis, 


21 that they are not binding on BMI except by virtue of the over4ll 
j 2 stipulation? 

2 МЕ. COLLINS: Yes. 

2 MR. HRUSKA: on that bypass question to which the 

25 


А stipulation relates, yes. your Honor. Obviously these 
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depositions go into other subjects. 
THE COURT: They are not directly binding. They 
may be indirectly binding. 
MR. HRUE KA: Through the stipulation, right. 
THE COURT: Very good. They are received subject 4 
to BMI's -- well, to their -- subject to their not being 
binding оп H except as we have just discussed. 
Mi. COLLINS: I would then offer group of 
documents as to which neither ASCAP nor BMI has stated 
any objection in their letter. 
THE COURT: Hurry up. 
MR. COLLINS: I will read them as quickly as 
possible. PX 162, 433, 434, 441, 450, 451, 452, 453, 456, 
458, 509, 510, 511, 513, 579 and 580. 
TEE COURT: Am I to understand that those 
exhibits are found in the first three pages of your letter 
and happen to bexhibits listed hither and yon in those first 
three pages that are not objected to? t 
MR. COLLINS: They are documents which are listed 
in the letter. Some of those documents may not have been 
given PX numbers in the letter. If you would like to, 
I have a copy of them here to be marked. қ 


THE COURT: Т have a copy of the letter before 
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MISS KEARSE: Your Honor, we set forth a list of th 
documents to which we had no objection. I am not sure 
that -- I see five of the numbers that Nr. Collins has 
read in that first paragraph. I am not sure what the numbers 
in the 400 series are. А 

MR. COLLINS: I did give you а list, Miss Kearse, 
this morning, of those numbers. 

MISS KEARSE: We have made objections to the docu- 
ments that were submitted to us in the Jetter of June 22nd. 
If we have a new list of numbers, I really don't know what 
those numbers relate to in terms of the documents that were 
specified in the June 22nd letter. I did the best I could 
with what I had then. 

THE COURT: I am confused about this myself. 

I thought that I wag only having to rule on material 
specified in the June 22nd letter. 

MR. COLLINS: That is correct. Some of those 
documents are listed by description rather than by PX 
number. 

THE COURT: For example? 

MR. COLLINS: Answers to interrogatories basically. 

THE COURT: How can any of us know whether you a) 
right or wrong? 

MR. COLLINS: I have given ASCAP ana BMI both 
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copies of my letters with the exhibit numbers in front of 


those documents in there described by what they are. 
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‘ THE COURT: All right. І can only say at 
this <ime, to avoid taking the time for them to inspect 
those lists and see that they described the items which 
you epeciified, and that they have no objection to those 
or haven't expressed any objection, tc save that time 

now I will admit the exhibits which you have proposed 
subject to their bringing to my attention that some of 
them or any of them are, indeed, items that they have 
previously objected to. 

MR. COLLINS: That's fine. І did send copies 
of these -- 

MR. HEATHER: And I discussed this last 
night and they also had a copy of them this morning -- 

THE COURT: І believe it would take time to 
look this over to be sure it's correct. 

MR. COLLINS: The next group - documents to 
be o2fered into evidence are documents as to which ASCAP 
does not object but as to which BMI objects on the | 
ground thattt.; are inadmissible against BMI and, in some 

23, that they are irrelevant or not authenticated. 

THE COURT: Of course, the latter presents 


separate problems from the former. I mean, the: question : 


of whethersomething is relevant presents me with a differ- 


| 


ent oroblem to decide than whether or not it is binding. 
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If ít is not binding, I can simply aómit it 
subject to its not being binding, unless you claim it is. 

MR. COLLINS: Again I think that the ground 
rule in connection with the ВМІ-СЛ5 stipulation is 
appropriate. Certainly I don't want to admit a document 
that says ASCAP has 20,000 members, to srove that BMI 
has 20,000 members. 

THE COURT: I understand tha:. І am trying to 
classify these things that I can deal with them and 
there seems to be no real problem about these documents 


which BMI says are not binding on it. We all know what 


— À— t жене." 


we are saying there and what the rules are but you say 
that the group you are now about to read to me rot only 
includes such items as that, but also includes items 


which BMI says are not even relevant and, therefore, 


——————— 


are not admissible. 

Now, I can't make any blanket ruling with 
regard to those. Іс seems to me I willhave to look at 
items where they claim they are not relevant or have some 
description -- 


MR. COLLINS: These are ASCAP documents, vour 


Honor, that we received from ASCAP in document n 


I could at this time just go into the document's 


! 
as to which the objection is that they are nct adnissible.| 
| 
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THE COURT: I don't want to hold anything 
up that doesn't need to be held up. 

When you made an objection to a document as 
not being binding on BMI, or relevant, Mise Kearse, 
without meaning to minimize that you meant what you said, 
меге the claims of relevance such that you want the scl 


to review the documents and make a ruling on them or were 


MISS KEARSE: Yes, your Honor. We nad a 


| 
they -- | 


category of document:s which we think are irrelevant. We 
had another category as to which we thcught they were 
inadmissible against BMI. We had another category which 
were both irrelevant and inadmissible against BMT and a 
number of other categories of objectionable documents. 

THE COURT: Well, I don't see how I can simply 

MR. COLLINS: Perhaps then the best way to 
proceed is to go through the documents с”: by one. І 
don't know how else to do it, really. 

THE COURT: І think we are going to have to 
admit at the present time everything that is admissible. 
We are going to have to segregate the items which BMI 
claims, such as I row see on page 2 of its letter of 
July 24, paragroph 1B, BMI objects to the folloving docu- 
ments on the grounds tħat such documents аге irrelevant 
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to chis proceeding. 

Your surprised tone that I might be racuired 
te look at these one by one surprises me. How else could 
I rule on this? 

MR. COLLINS: I understand that, your Honor. 
I was just trying to find a way to save time. 

THE COURT: Тһе only way to do it is at the 
expense of BMI, which has a right to ask me to rule. 

We will byoass the objections relatinc to 


relevance or the documents that are referred to in such 


categories and we will have to take some time, as soon as 


we can, to go over the relevance, but it vill ther, I 
think, be best for Miss Kearse to specify what her 
objections to relevance are. 

I assume they are in groups of some kind or 
other. І hope that they are in groups and, if they are 
not, we will have to go through them one by one and see. 

MISS KEARSE: As I recall, some of these docu- 
ments ere allover the iot and it would be hard to put one 
group with another ir some cases. I am interested in not 
loading up this record with a lot of irrelevant documents 
and I think that if we keep the irrelevant documents out, 
it wil: shorten the case that we want to present later 
and we are goinq to have to, from my point of view -- 
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ТГЕ COURT: That may be true, although some- | 


! 


times I think ме spend more time trying to save time than 


we gain by it. 

I don't know what you want me to do. Let's 
take paragraph 1B on page 2. There ere 25 exhibits 
there that you refs; to. On neither side can I simply 
Say you are right or yov are richt. 

MISS КЕ””<Е: І think that is obviously 
correct, your Honor. You will have to rule on each, 
individually. 

THE COURT: Correct. So, what I am saying is| 
that. we will put them aside as of today in the sense that 
I vii. not admit them at this time and we will have to 
take some time out for us to review these and at that 
time 7 will expect you to be prepare! to let^me know what | 
it is that is on your mind about these documents and to 
the extent that it is possible, that is, where objections 
are general, to express the general objaction and see 
whether І agree with it or I don't. 

MR. COLLIHS: Your Honor, covld I suggest 
that as to these documents I give Miss Kearse and 
Mr. Topkis a list of the documents which I would propose 
to introduce іл thic group and then ask that perhaps in 
that manner they cor Id respond as tc which documents 
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Miss Kearse objects tc on any ground other than tae 
inadmissibility of the documents against BMI. 
MISS KEARSE: We have already specified our | 
objections on each specific document that you had in | 
your June 22 letter. Ие have given very detailed | 
cbjections. | 
THE COURT: I agree. І don't know what more | 
they can do at the present time except to get down to d 
nitty-gritty on the allegedly irrelevant ones when we 
come to them. | 
MR. COLLINS: Could I suggest that we just - 
through the documents now? 
THE COURT: No, I will not do that now. I am 
trying to get in everything to which there is not an 
objection. Can't we get that out of the way? 


MR. COLLINS: І think that we have already 


,” 
Е-- 1 ее 2-2. желе. e 


THE COURT: Then I will be prepared to -- 


MR. COLLINS: By the way, some of the 


documeats on page 2 that Miss Kearse referred to have 
already been received in evidence. 
THE COURT: Have ready what? 


MR. HANSEN: In paragraph 1B, those to which 


| 
gotten it out of the way. 


BMI objects as to relevance, FX numbers 301 throuch 325 
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were all exhibits marked at the deposicions of the 
compute people that we just spoke about and they аге 
offered also as foundation and I think your rulirg as 
to depositions also applies to those and че can dispose 


of those. 


THE COURT: It may or may not. I don't know 


whether any objection was made at the depositions. 

I hopeI won't have to go into all of that 
but 12 your objection to 301 through 325 was based оп 
the same theory -- 

MISS KEARSE: Тһе same objection that I have 
to the others. 

THE COURT: And the fact that they weren't 
even admissible at the deposition, if you follow me, 
then i agree with plaintiff's counsel that you know they 
are part and parcel o: it and I will admit them for the 
limited purpose for which I admitted the depositions 
themselves. 

Ав to all the rest of the exhibits there із 
an objection one way or the other, is that right? 

MR. COLLINS: Yes, and sone of those we don't 
have to go through. 

THE COURT: Sounds like all of them we have 
to go through. 
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I was going to suggest this: it's one thing 
to sit up here on the bench and rule on ganeral 
propositions. When we get to the quezl:.auof dealing with 
specific documents, it is going to be very clumsy for me 
te be constantly passing these things back and forth and 
I think, either in the robing room or my chambers, it 
will be a lot easier to cope with the pot lem. 

MR. HRUSKA: Your Honor, I think that this 
problem looks a lot worse prospectively than it will 
actually be and the reason I think that is so is, 
Probably, if we went through 15 or 20 of +зеве documents, 
the ruiings made on those documents would probably have 
generai applicability to all the rest and all the rest 
could be gone through in relatively fast time. 

MR. COLLINS: Рог example, the document on 
the top is the blanket network license between ASCAP ami 
CBS, 1958 license. BMI has objected to that document 
being introduced. 

i think there аге a lot that if we + aply go 
through this pile that we can resolve the question. 

THE COURT: I am aware that that will have to 
be done. Тһе reason I was so firm about it a moment ago 
was because I was unde: the impression at that time that 
there меге other documents to which there were no 
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objections but now you tell me there are not. 

Yesterday in the robing roor it was said to 
me here were categories of documents with regard to 
which objections were made. It seems to me that is 
the basis of an argument and I will agree with one side 
or the other or neither, perhaps, but make a ruling. 

On the other hand, I take it that there are 
some documents which I may have to look at in orier to 
mixe a ruling and, if т have to look at them, it is not 
very easy to do it right here. 

So, we don't we take the categories of docu- 
ments to begin with, and see what we get rid of and then 
I'll work out some procedure for those that are left to 
examine them or discuss them in a more comfortable place. 

M2. COLLINS: There is one other category 
that I have and perhaps we can dispose of it, апі these 
are documents as to vhich ASCAP objects unless admissible) 
portions of the documents or other documents are қалар 
in evidence and BMI objects to these documents on the 
grounds that these are inadmissible. These are mostly 


ASCAP documents, briefs, affidavits, trial testimony, 


depositions, material o. that nature. 


THE COURT: What is your point? 
MR. COLLINS: I would offer them in avidence 
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and I would like to оҒ/>т just the portions that we have ! 
designated. Again, 1 realize that by putting a document | 
in evide.ce, that we are not bound by everything that is | 
said ir the document, but I do believe it's unnecessary 
to put in a lot of material that is not particularly 
germane to this lawsuit. 

THE COURT: Well, I get the feeling that a ali 
are all being terribly artificial about these poin:s. 
Maybe I am wrong about it, but it seems co me that іс 
would be possible for all of the material, if that would | 
be easier ^or us all inr order to cope with the situation. 
to be made part of the record in the sense that it is 


available for presentation for argument to the ge 


БЕ Ж ЧЕЛ АА Е А 7. 


If you wish to put іп what you want ail 


DIRET ILIO 


right, and let ASCAP put in what it wants. 


! 
| 
| 
| 
i 
and that nobody needs to be bound by that. | 
l 
| 


ыт ы 


MR. COLLINS: That is fine. I just don't see 
the necessity for cluttering it up but, if ASCAP wants to 
put something ir that is admissible -- 

THE COURT: Of course, what is one man's 
clutter is another man's bibie. Unless I sit down and 
literally determine each one of these contingents, which 
would take an indescribable amount of time, I think the 
simplest way is to say here, there is a fund of — 
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anybody can draw on it. If you can persuade the judge 
or the Court of Appeals that it has something to do with 
the case, okay; if you can't, tough. 

MISS KEARSE: I just want to state for the 
record, your Honor, my objection to that. I thinx that 
ме shou 2 proceed in the normal way co get only 
admissible documents and so forth into the record. I 
think that your Honor is being invited into dio to have 
this bulk of materiai, much of which is totally 
irrelevant, into the record and to have it there for 
anybody to just draw on and throw it in whenever it seem: 
desirable to do so. 


I don't think that is really the way : 


| 
| 
| 
| 
| 
| 
| 
| 


THE COURT: Then, gentlemen and ladies, I 
am going to call a halt now and each of you submit a 
brief specifying what your objection is to each document 
and plzintiffs can answer that and I will read it over 
and decide. I am not going to sit here and quibble about 
this indefinitely. 

If these things are important to you, tell 
me why you object to these things. 

MR. COLLINS: BMI did not object to these 
documents on the ground that they were irrelevant. They 
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objected to them on the grounds that they were 
inadmissible. 

THE COURT: I am not sure. There has to be 
а ground for being inadmissible. I can understand 


that it will help, up to a certain point, for you to 


exchange these letters and say that this is what I want 


to do and this is what I object to, but i-'s impossible 
for me to be able to rule on that basis. 

MR. TOPKIS: Your Honor, could I interject 
a word, having sat quiet for, oh, perhaps for more than 
usual? 

We are talking now, I gather, about material 
to which ASCAP objected unless certain additional 
material was offered and, just by way of example, just 
SO that you may focus іп on it and not talk about 
abstractions, there was a case called Casecade against 
ASCAP, tried in Yakima County Courthouse, Yakima County, 
Washington, and it went on for endless years and Herman 
Finkelstein went there, and I was there and Hermar 
Finkelstein wae there mostof the time. Не testified at 
unbelievable lengths. 

THE COURT: There? 


MR. TOPKIS: There. Other places, but Yakima 
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TYE COURT: You mean what һе said was 


unbelievable? 


MR. TOFKI8$: It's length was unbelievable. 


ж. WV n сақы жалы Асана 2 


My friends want to introduce of that testi- 


mony the cover page and page 841 and also page 798 cf 


the Cascade trial transcript and page 789, line 24 to 


VENT. GELD. 


page 790, line 23. 


I haven't a clue as to why they want those 


^ 
. 


= 


three snippets and, so help me God, I don't know why I 


IQ ne ee 


cript to figure out what other comments he may have had 


should be bothered to read the whole Finkelstein trans- | 
% 
| 


on the same subject. 


eE R eataa 


My response is, if you want to stick in those, 


LE 


three lousy pages, take the whole bundle, take all the 


pun 


| 
j 
Finkelstein material and, as your Honor says, either | 


—— 


side can then draw on it. At least, then, I will have 


the comfort of knowing I have got the whole Finkelstein, 

Yakima -- Cascade story, so that if they have twisted 

in sche way or seek to, I have the rest of it to go on. 
THE COURT: There is one other way to do this 
Let's go of? the record for a minute. 
(Discussion off the record.) 


(Continued on next page.) 
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THE COURT: Let us start by going through the list 
of BMI objections and having Miss Kearse express to me what ! 
those objections are because that is not made clear from her 
letter, however good her letter is, and then Mr. Hurska 
or his colleagues can justify it, attempt to justify the 
admissibility and then I will га 2. 

MR. HRUSKA: Your Honor, I think last night Mr. Bakbr 
and Hr. Collins went through all these documents and put them 
in certain subject matter groupings and if we could go 
through the documents in that sequence, I think the way this 
has been designed, we would get through it a lot faster. 

THE COURT: I just want to be sure that I have 
covered everything as it is set forth in the letters. 

MR. HRUSKA: I think you know the objections to eath 
of the documents. And Mr. Baker has one Separate category, 

I think, which is distinct, it consists of 35 documents. 
I think we can deal with them in about thirty seconds. 

Maybe we ought to get rid of those fi-st. 

THE COURT: What are they? 

MR. BAKER: It is a list to which BMI has objected 
to each of the documents. ASCAP has not objected. I have 
provided ASCAP with a list of those documents. They are 


offered as to ASCAP on the bypass issue and scme other 


issues but as to BMI, they would only be -- we offer them as 
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4| to BMI only to the extent they are incorporated іп the 


stipulation. 


“5 
атте 


> 
— 
Aer: 


THE COURT: I understand from an earlier discussion 


ғ 


this afternoon which may not have been on the record because 


> 
Ee. SES 


we were off the record for a while, that Miss Kearse's 


objection is satisfied by that statement. Is that corract? 


That is, that these documents, and their numbers will be 


с “4 
КГ” әже oS Snot 


33 


ao oes 


read, of course, are among documents which you have 
10 claimed аге not binding on BMI, and if Mr. Baker's state- i 
ment indicates or should be construed to mean that CBS 


doesn't claim that they are binding on BMI except by virtue 


of whatever stipulations have been entered by the parties. 
MISS KEARSE: Yes, your Honor, we are only bound b 
that stipulation and to the extent that that stipulation mean: 
that tnese -- or to the extent there is any relationship of 
these documents to that issue, then we are affected by 
it. 
THE COURT: All right. Then tha documents, 


do you want to give their numbers? 


MR. BAKER: Yes, I can, your Honor. 


Maybe it would be easier if I gave the reporter 


reer ЖЕСЫ e's | EES TE 
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the list I gave ASCAP. 
THE COURT: It will be admitted on the conditions 
just indicated. Any document included in the list which 
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is already in evidence, obviously, is not reintroduced. 

THE COURT: Where do we go from here? 

MR. COLLINS: The first document I would offer 
is PX 35 which is part of the transcript in Cascade 
litigation. I want to offer a statement -- 

THE COURT: I think you have to handle this one 
way or the other. Lither I have to take all of BMI's 
objections and rule on them ог ASCAP's objections and rule on 
them. We just dealt with objections by BMI. It gets me 
very confused when I keep jumping fromeone category to the 
other. Wouldn't the : ; effective way to proceed here 
would be for me and all of us to go down the lists of 
objections as specified in the letters of the defendants and 
have them explain what their objections are, unless you 
already know, and have you tell me why you think these wrong 
and then have me rule. 

MISS KEARSE: I think actually, your Honor, 
the best way, the most expeditious way is to deal with the 
document by document and if either of us have an objection, 
you wiil only have to look at the document once. 

THE COURT: It surprises me but if you agree, 
that is fine with me. 

MISS KBARSE: Also, the list that was just 


given to the reporter to copy is not the list of documents 
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to which our oniy objection was that the documents were not 
binding on BMI. 

MR. BAKER: What were the -- 

MISS KEARSE: For instance, 3MPX136 was objected to 
on the grounds that it was irrelevant as well as inadmiss- 
ible against BMI. And I can just see at a glance that your 
list -- 

MR. URUSKA: Let us take one at a time. 
3MPX136? 

MISS KEARSE: Yes. 

MR. HRUSKA: Here you have an objection that 
goes beyond the stipulation point? 

MISS KEARSE: Yes, we objected on the grounds it 
was irrelevant. 

MR. HRUSKA: Why don't you pull out that docu- 


ment, 136. 


to go down them document by document. Let us check our 
letters we sent in response to their designation of documents 
and tell you what our objections were to the specific -- 

THE COURT: That is what I said. 

MISS KEARSE: I think we should do it for both 
defendants. It will save you from having to look at a 


document twice. 
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THE COURT: We will have to choose somebody's 
as a base here. Whose letter will >з start with? 

MISS KEARSF CBS. 

THE COURT: You mean the defendants will express 
their objections as we go along? 

MR. COLLINS: I would prefer to go through it 
by subject categories. That is the way I have prepared 


со go through them and I think if we talk about a subj ct, 


we will be able to handle the documents more quickly. 


THE COURT: It makes it more difficult for the 


defendarts because they don't know -- 


MR. HRUSKA: Which catecory their objection 


THE COURT: They have organized their material 
in a particular fashion. 

MISS KEARSE: We have organized it to follow 
the letter that was sent to us designating the documents. 

MR. COLLINS: You have them in numerical order. 

MR. HRUSKA: Don't we have a spread sheet -- 

THE COURT: Let us go off the record. 

(Discussion off the record.) 

THE COURT: І am instructing the reporter not to 
copy into the record thelist previously referred to of 
exhibits until Miss Kearse and Mr. Hruska have conferred 
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and have agreed as to the -- what revisions are necessary. 

MR. COLLINS: 35 із a portion of the testimony 
given in the Cascade litigation -- 

THE COURT: Wait a minute. We have some ASCAP 
representative over here. 

MR. TOPKIS: I am here. 

It was even my copy of the Jist that you used. 

THE COURT: Would you go ahead, please. 

MR. COLLINS: А portion of the trial testimony 
in Cascade Broadcasting against ASCAP in the State of 
Washington. Testimony given by Mr. Gyenes as to the 
number cf works in the ASCAP performed index. ASCAP 
has no objection to the document and BMI objects to the 
document on the grounds that it is inadmissible. 

MISS KEARSE: It is not binding on BMI. 

THE COURT: Subject to reservation that it is 
not binding on BMI, it is admitted. 

As to PX 35, Mr. Topkis now says he inadvertently 
neglected to object. What is the objection? 

MR. TOPKIS: It is a portion of testimony by 
a statistician/computer expert named Andy Gyenes who 
testified in the Yakima trial about what was in the 


ASCAP repertory. Не is not en ASCAP employee. His state- 


ments are not binding upon us. І believe them to be 
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N 


erroneous and I don't want to have them hung around my 


to 


neck. 


THE COURT: Do you want to answer that? 


Un 


MR. COLLINS: Well, we do have another state- 


A. 
SSS SS Se GI 


> 


ment in the record as to the size of the performed works 


Б 


index. 


oo 
r: 


МЕ. TOPKIS: Index or repertory? 


ж 


MR. COLLINS: Index. 

MR. TOPKIS: The index itself is in evidence. 

MR.COLLINS : If Mr. Topkis stipulates that that 
is the true number, the true ize of th. performed works 


index and that is a document supplied to us by ASCAP in re- 


| 
; 
: 
5 
К 
t 
! 


вропве to а request concerning the size of the performed 


works index, then we have no -- I would withdraw the offer 


TREMTIITUI£EBE 


of this document. 


rn 


MR. TOPKIS: I don't want to bargain. I don't 
know what he is talking about. This document is a bad 


document. 


THECOURT: І will sustain the objection. It 


~~ ВТР ae ses 


a2 
- 


seems to me that the evidence you wish to put before me is 
in the record. I don't see how һе can contest h's own 


publication. 


MR. COLLINS: The next document I would offer is 


* 2 
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PX009, which is Mr. Topkis' opening statement in the Cascade 
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litigation and this is a staten ‘nich I think is relevant 
on the issue of bypass. 


BMI says it is inadmissible against BMI and ASCAP 


Uu 


objects unless all of Mr. Finkelstein's testimony in Cascade 


о 
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is also received. 


m 


THE COURT: Well, I understand and sustain BMI's 


objection but that doesn't solve the problem. I will 


2 


o 
e 


hear from Мг. Topkis as to the nature of his objection. 


MR. COLLINS: Judge Lasker, that is insofar as it 


: 
PRESSE: 


is not relevant to the question of bypass. 
THE COURT: Always. 


Miss Kearse has made it perfectly clear she under- 


4 
1 
f 
i 


stands and lonors that stipulation. 


MISS KEARSE: Certainly. 
MR. TOPKIS: I objected on the ground that 


anything that I as trial counsel said is not evidence. 


~ A 
DENS UOI MBS SLES vL 


= 


What Mr. Finkelstein said Lu that case was evidence -- 
THE COUKr: I will sustain your objection but 


not the condition. 


=a = 


MR. TOPKIS: Fine. 


>> 


rr 


THE COURT: I don't see an attorney's statement 


B N 


is binding as evidence against his client either and I will 
sustain the objection. Unless you bring authority to 
my attention that I am wrong on that but I think -- 
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MR. HRUSKA: I thinkthen we will have to give 
you a brief on that, your Honor. I think we do feel, 

I think some research has be done on this, that a statement 
by counsel -- 

MR. COLLINS: In open court. 

MR. HRUSKA: In open court, made in the course 
ої another trial is binding on the client -- 

THE COURT: I will reserve decision on that 
point subject to having authority brought to my attention. 

MR. TOPKIS: This is my entire opening statement? 

MR.COLLINS : The next document I wonld offer 
is PX 004, which is a portion of the transcript of the hear- 
ing, of a hearing in the United States v ASCAP. 

And this is a statement by Mr. Dean who was counsel 
for ASCAP at that time. I am offering that for the size 
of the ASCAP repertory. 

THE COURT: daven't we already covered that point 
by virtue of the fact that the exhibit is agreed to be part 
of the record? 

MR. HRUSKA: The exhibit is the performed works 
index, your Honor. This statement relates to the repertory, 
which is lrger. 

MR. TOPKIS: Joel Dean, ASCAP . survay adviser, 

1 think his title is, picked up a statement made earlier at 
SOUTHERN DIS CT COURT REPORTERS 
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the same hearing by опе -- 

THE COURT: Are you talking about Joel Dean or 
Arthur Dean? 

MR. TOPKIS: Excuse me, Arthur Dean. Ambassador 
Dean. Ambassador Dean picked up a statement that d been 
made earlier in the transcript by someone else and referring 
to it made a statement vhich they want to put in. i want 
to put in the earlier statement that he was referring to 
in the interest of clarity. 

MR. HRUSKA: Не would have no objection to that. 

THE COURT: It is received on that basis. 

MR. TOPKIS: So the record is clear, what I want 
is the transcript of hearings in the same matter, page 21, 
line 13 to page 23 line 7. 

THE COURT: To get back for a moment to the 
statement, to the opening statement of Mr. Topkis, whi are 
you trying to prove by the introduction of that statement, 
what admission on what subject do усісізіл that а made? 

MR. COLLINS: He made an admission as to the 
difficulty of negotiating with individval copyright owners. 

MR. TOPKIS: There is no issue about that. 

It is terribly difficult for racio stations or television 


stations to negotiate with individual copyright owners. 


THE COURT: I will state on the record I have never 


SOUTHERN ОТЕК. COURT REPORTERS 
UNITED S “ATES COURT HOUSES 
FOLEY SQUARE, N.Y., N. V. 10007 TELEPHONE: CORTLANDT 74590 


—ä——V 2 — — 


lzbr 3171 


understood ASCAP to taxe any other position th that. 
MR.TOPKIS: Of course not. Mr. inkelstein and I: 

7% have said it dozens of times in dozers of forums. | 
THE COURT: I think that that statement is sufficient 

te warrant, regardless of whether it is binding on ASCAP in 

the past or not, my discretion in stating that it ів unnecesp- 

ary to put that in to complete the record. 80 I will rule 

i 


the statement out just because I believe I understand that | 


* to be ASCAP's position already. | 
MR. COLLINS: Ithink it would be useful to have | 
i in the record the wi.ys in which this has been stated. This | 
"1 has been stated very strongly on more than one occasion. i 
i4 h | 


Just to ғ ‚у everybody agrees it would be difficult -- per- j 
| haps your Honor would like to look at the statement? 

4 

3 MR. TOPKIS: Why don't you take the time, Judge, 


Н 
i 
! 
і Жі read tge 50 pages that I -- | 
! 
| 
| 


1g MR. HRUSKA: І can quote it without looking 
"1 at it. 
ғ 
ui Jay said that -- 
a | THE COURT: Do I really have to see the whole | 
2 


thing to understand the statement you just made? That is 
why I asked you, he couldn't have taken 50 pages to say it 
was difficult to negotiate. 


MR. HRUSKA: We daft offer 50 pages. I think 


me ts 15 
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we offer опе page ard опе page for one sentence. The | 
sentence is thatno user of music performance rights could | 
possibly hope to communicate with the proprietors of | 
the music that the user wanted to use. That is the substance 
of the statement. | 
1 

Jay just made a statement about individual radio | 
stations and television stations. I think the statement | 
in context in the Opening statement of the trial had | 
broader application. Апа that is why we offer it. 

MR. TOPKIS: The trial was a trial against 
television station and as I remember radio stations. 

THE COURT: Is this the case, the 91 case? 

MR. HRUSKA: It is a similar case and I was talkinc' 
in that context. Now, if that statement goes in, I will 
have to get on the witness stand and explain, that is what 


I was talking about. And I was no more thinking about CTN and 


Hamburger stand or Hot Dog stand could function. I was 


operating in a particukr context and that is the very 


| 

i 

} 

1 

| 

| 

how it could function than I was thinking about how Joe's | 
| 

| 

4 


danger of trying to rip these statements out of context. 

If they want to put me on the stand in this case, I suppose 

that would be their right. | 
But I don't see that they have a right to take ік 


thing that I said in another country, practically -- 
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THE COURT: I will sustain the objection. 


оз 


MR. COLLINS: I have an embarrassing thing to say 


to you, and that is that that was not 009. So I will now 


Un 


introduce what is really 009. 


Өз 
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MISS KEARSE: Tell us what that number really was. 


IT 
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MR. COLLINS: It is some other number іп my 


со 


MISS KEARSE: Something has been rejected but we 
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е 
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don't know what. 
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MR. COLLINS: Document 009, however, is also a 


portion of the testimony in the Cascade litigation, this 


time a portion of Finkelstein's testimony and I am offering 


a^ 
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this document as a statement of “Пе number of members of 


foreign societies in response to a question by Mr. Topkis. 


will, this, of course, is related to the discussion that I 
embarked on when I was still оп the bench, ії you simply 
do ask Mr. Finkelstein how many foreign people there are, 


it may be different today than what it wes then by the way, 
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and if he doesn't know, show him this re Eresh his recol- 


lection. So on that basis, the offer is rejected. 
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MR. COLLINS: The next document is No. PX 004 
which is, again, an -- PX 003, I am sorry, which is, again, 


a statement by Mr. Dean, again, in a hearing in U.S. v ASCAP 
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as to the size of the ASCAP repertory. 


i 
i 
( 
i 
THE COURT: Let me ask this perhaps naive question. : 
Why should it be an issue of fact as to what the size of the | 


ASCAP repertory is? Is that something that is a questionable: 
matter? i 


MR. TOPKIS: It is not a relevant matter, I don't 


THE COURT: That is another matter. d 


i 
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МЕ. TOPKIS: Nobody knows how many compositions are: 
in the ASCAP repertory. 

THE COURT: You don't need the precise number, 
I take it. You are looking for a score or a range or -- | 

MR. COLLINS: These statements do contain numbers 
which are much larger than any number ASCAP has ever been 
willing to give to us as any Sort of occasion at the present 
time as to whatthe size is апа I think they are relevant. 
They are statements in this case by ASCAP's attorney -- 

MR. TOPKIS: That was Ambassador Dean. 

MR. HRUSKA: Why don't you let him finish. 

THE COURT: I underdand this Ambassador Dean. 

MR. COLLINS: І think they do give some context 
to the size of ASCAP. 

THE COURT: І must say that the Court wants to be 


informed one way or another about what the size of the 
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repertory is. I don't mean to say the case turns on it 
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but I do think that it is relevant and whether that is done - 


> 


if it сап be done by stipulation, so much the better. 
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If it can't be done by stipulation, then I think th 
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plaintiff is entitled to put in what proof it can. Subject : 


ne | 


to the question of -- which I raised before, whether eem i 
statement is admissible evidence, I will accept it. 


You don't have to write a memorandum. Just give me a couple ;| 


of cases about counsel's statement. 


MR. TOPKIS: Which one are we talking about now? 


ASCAP only -- by the way, the statement of 


Mr. Topkis is РХ11. 
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THE COURT: That is the one that has been rejected. 

MR .HRUSKA: Right. 

MR. COLLINS: The next document I want to offer 
is ASCAP advertisement, PX029. 1972 ASCAP advertisement 
which, again, states the size of the ASCAP repertory and I 
would offer it for that. 

MISS KEARSE: Is Mr. Collins -- are you giving -- 

MR. COLLINS: ВМІ says that it is inadmissible 
against it and again, of course, I am not going to contend 
that the size stated for the ASCAP repertory is the size 


of the ВМІ repertory. 
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THE COURT: The same ruling as before with regard 
to items which BMI claims are not admissible against it. 
It is admitted subject to the reservation expressed before. 

MR. COLLINS: The next document I would offer 
is Exhibit 402 which is from ASCAP's answers to interroga- 
tories, a chart wh'ch shows the number of ASCAP members 
between 1950 and 1969. ASCAP has no objection. BMI says 
it is inadmisslbe against it. 

THE COURT: Gentlemen, I am sorry to interrupt 
you just when we seem to be making progress for the first 
time but unfortunately it is 4:30 and I have another hear- 
ing in my chambers. I was wondering if we could start 
at 9:30 tomorrow morning and continue this process until 
it is completed. 

I hope we will get it out of the way quickly and 


maybe when we are fresher we will do it more quicker. 


MR. TOPKIS: Can I inquire as to when I can have 


my witness available tomorrow? 


THECOURT : Your guess is as good as mine. I woulc 


say it sounds to me as if it is going to take at least an 


hour. 


MR. COLLINS: Or two. I think we probably can do 


it -- an hour, an hour and a half. 
(Adjourned to November 28, 1973, at 9:30 a.m.) 
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(Trial resumed.) 

THE COURT: Good morning. 

MR. COLLINS: Your Honor, last night : 
did check through ASCAP and EiiI's objections and I do have 
another group of documents as to which ASCAP does not 
object and BMI's only objection is that they are not acniss- 
ible against BMI. 

I do assume that is on the stipulation, tbat 
will be covered by the stipulation. I would be prepa. 
now simply to read a list. 

THE COURT: That would be fine, just a 
question of having Miss Kearse agree as to “һе numbers. 

They will be admitted subject to the fact that 
they are not admissible against BMI except to the exte't 
covered by the stipulation. 

MR. COLLINS: PX)19, PX029, РХ102, РХ126, 


PX402, PX405, PX406 -- 
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MR. ТОРКІ5: Just a second. I am going to 
stay with you. 405? 
MR. COLLINS: 405. РХ406, РХ407, РХ411, 
РХ416, РХ423, РХ426, РХ437, РХ428, РХ450,РХ451, РХ452 -- 
MR. TOPKIS: Excuse ше. is BMI objecting 
to these? 
THE COURT: BMI objected to them only to pre- 
serve the inadmissibility of the documents -- 


MR. TOPKIS: We are now in an area of BMI license 


forms? 
MISS KEARSE: Which ones are we talking about now? 
MR. TOPKIS: 450 or 451? 
MISS KEARSE: We stated no objection to ¢50 and 
451. 


THE COURT: What із that? 
MISS KEARSE: We stated we had no objectionto 


450 and 451. 


MR. CULLINS: PX522, -- 

MISS KEARSE: Excuse me. Yes, as to PX426, we 
objected also on the grounds of relevance. 

MR. COLLINS: I am sorry. 

THE COURT: What is the document, 426? 1 `t, 
will you make a note of it. Whan you finish reading th 3t, 


we will go to it. 
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MISS KEARSE: Тһе ваше is true as 428 and 437. 
MR. COLLINS: РХ522, РХ524 -- 
MISS KEARSE: May I interrupt and inquire 
where in your letter these last two are set out? 


MR. COLLINS: These should be set out in the 


front on Page 3. РХ522, РХ524, РХ525, PX526, РХ528, 


РХ578. 


THE COURT: All right. Does that leave us to 


judge the special objecttions as to relevance made by BMI as 


severai of these exhibits? 
MR. COLLINS: Yes. 
MISS KEARSE: Yes. 


MR. COLLINS: I don't know how they got on my 


THE COURT: As long as they are on your list 
the objections have been stated, will you tell me what eac 
one of the documents is and іп -- 

MR. COLLINS: Perhaps I could cover them as 
I go through the rest of the documents now. 

THE COURT: You mean they all require lings 
from here on in? 

MR. COLLINS: Yes, from here on in. 

THE COURT: All right. 


MR. COLLINS: I would offer them іп еуі: ice 
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and ask that they be received in evidence. 

THE COURT: The documents enumerated will be 
received under conditions specified except for those to 
which Miss Kearse indicated specific objection. 

MISS KEARSE: Yes. Would you like me to state 
for the record at this point what they are? 

THE COURT: Yes. 

MISS KEARSE: PX426, 328 and 437. 

MR. HRUSKA: Do you happen to have a handy 
reference to the page of your letter? If you don't, forget 
it. | 

MISS KEARSE: I think since thoce documents wer: 
not numbered in your letter, they appear in the sequence 
in which they appeared in your letter. 

MR. HRUSKA: Okay. 

MR. COLLINS: The next document I wish to offer 


is PX429, which is the printouts supplied to us by ASCAP 


of the names and addresses of individuals who have composi- ' 


tions іп the ASCAP performed works index and the titles 
of the compositions in the performed works index owned 
by the individuals. 

It is subject to a protective order and АС 


asks for confidential treatment for the d. sument. 
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THE COURT: Is ASCAP objecting to its introduction 
or just asking for the protective order? I take it there | 
is no objection to a protective order being granted. 

MR. COLLINS: No. 

MISS KEARSE: We have objected partly on me 
ground that it is not admissible against BMI, partly 
on the ground we haven't seen it since it is subject to a 
protective order. I don't even see how it can apply 
to us through application of the stipulation. 

THE COURT: I am not sure it will. I am not 
ruling that it does. I don't suppose every piece of evi- 
dence that comes in against two defendants must always | 
apply to both defendants. To the extent it doesn't, you 
are just not affected. 

MR. HRUSKA: І think ít is important, your келесі 
that this particular list which does bear on the bypass 
issue vis-a-vis ASCAP and CBS, and I think also on Section 
2 issue, but in terms of the connection with BMI, we are 
interested in the bypass issue in connection through the 
stipulation. So this would be a document for which it 


would be important to have applied to BMI through the pu- 


lation. 
THE COURT: You will have to do either o. 


oi two things. You will either have to explain to me гэн 
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һ5 


how a list of ASCA”? members can even by stipulation 


affect BMI's position or as to all these matters we will 


г» i) 
TAINIC NELI 


have tc admit them subject to the stipulation that exists 
and let me judge as to when the tíme comes whether the 
stipulation applies or not. I must say in this particular | 


case I would like to know what your theory is. I ата 


4 
H 


little confused by it. 


i 
MR. COLLINS: This is the one thing we want to 
} 


use this for, to be able to compare the number of songs held 


by a member with perhaps his membership in AGAC. | 

THE COURT: І mean, you are talking about his 
application to BMI? 

MR. BAKER: Your Honor, at tbe time we were 
taking Mr. Arrow's deposition, I put in some contracts of 
the people who didn't deal with 3M -- of people who did ; 
deal and identified some people who didn't deal. Мг. төркін 
put in the contracts of а number of publishers who did. | 
deal and I guess the position which ме will take is simple 
numbers of publishers do not accurately reflect the story, 
and one of the ways to judge the relevance of a publi зг 
who dealt and didn't deal is the number of songs that 
has in the performed works index. 


Therefore, it would be relevant to the bypass 
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THE COURT: I can understand it may be 
relevant to the bypass issue. I forget the terme сї «he 
stipulation between BMI and ASCAP. 


I don't know whether it says that auything that 


п 
i 
; 
„ 1 
td 
Mi 
E 
| 
if 
| 


comes in оп the bypass issue automatically affects BMI. If / 
that is what you have stipulated, that is what you have 
ih stipulated. I don't know whether Miss Kearse is objecting 
on the grounds it doesn't relate to bypass issue because 
* I сап see it might. I assume she із objecting it doesn't 
fall within the terms of the stipulation. 
MISS KEARSE: I am objecting also to saving 


anything used against BMI thac we are not allowed to see. 


—ͤ— — A — — 
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ҮНЕ COURT: We will coma to that. Is that your 
anif objection? 

MISS KEARSE: Z don't think it relates to the 
by-pass issue. 

THE COURT: You don't concede it does? 


MISS XEARSE: Certainly not. 


l 


THE COURT: I'm prepared to believe it is жене 


i 


to the by-pass issue. 5С І put that aside. 


What problems does it create for you if BMI sees 


MR. TOPKIS: Miss Kearse, I trust her with my 
life. Anything that she wants is fine with me. 
to be burdened with looking at the things, she can be on 
assumption, of course, that it won't be transmitted to her 
client. I'm not confining my remarks to Miss Kearse, of 
course, any of her collezgues. 

TIE COURT: Мг. Topkis' life is in your hands, 
Miss Kearse. 

MISS KEARSE: I'll share it with my colleegues. 

тыр COURT: І guess we are over that now. 

HER. COLLINS: The next two exhibits I offer are 
PX 426, PX 427, PX 426 іс а list supplied to us by ASCAP, 
computer listing, in alpkabetical order of the comp itions 
first surveyed during the years 1969 to 72 by quart т. 


PX 427 is a chart showing the number о? comoositions first 
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surveyed during each quarter. For those documents that is 
relevant to the issue of by-pass, no objection from ASCAP. 
BMI has objected on the grounds that they are irrelevant. 
Tii COURT: Irrelevant to by-pass, is that it? 
MISS KZARSE: Irrelevant to anything that is 
iavolved in this case. 
MR. COLLINS: Your lionor-- 
THE COURT: Under what theory is it claimed thev 
are relevant? 


MR. COLLINS: One of the problems that a producer 


of a television program would face in an attempted by-pass is: 


getting access to new music. These documents reveal the. 
nature and extent of that problem in terms of the numbers of 
trat problem іп -erms of the numbers of compositions orde d 
by quarter, by year. 

THE COURT: I'm going to allow such documents for 
what they are worth. I must admit it is very difficult at 
this particular stage of the proceeding to determine whether 
I ultimately will agree with your thesis or not. 
going to foreclose you to use the term to persuade me thet 
it is relevant. 

It is received subject toobjection. 

MISS KEARSE: We have not seen that document 
either, your Honor. 
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ТИС COURT: І take it the same ruling will apply 
to these documents. 


MR. TOPKIS: Sure. 


MR. URUSKA: Нау I say very briefly on this, your ! 


Honor, I think it is similarly difficult at this stage cf the 
case before all the evidence has gone in, before he finding: 
have been written, to know exactly how each one of these 
pieces of paper will fit into the hole, which will later 
constitute our proposed findings of fact. I'm sure the 

other parties are in the same position, too. 

THE COURT: I understand. 

MR. COLLINS: I offer PX 428, documents supplied 
by ASCAP listing the number of compositions in the АССАР 
performed works index. ASCAP has no objection.  üMI--*":11 
have to ask you what your objection is. This is on ny list 
where I seem to have some difficulty. 

MR. KEARSE: We object on the grounds it vas not 
binding against BMI and not relevant. 

MR. COLLINS: I think it is relevant in th's ase 
to have some determination of the size of the ASCAP performed, 
works intention. 

THE COURT: І have already expressed myself c. 
that. I agree with you. Пом irportant it is is another 
guestion. It has relevarce, I agree, and subject to, if it is 
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confidential, to Miss Kearse's access to it, it is admitted. 

MR.COLLINS: Your Honor, I am not sure whether we | 
had a formal ruling that 426 and 427 were received іп evi- 
dence. 


THE COURT The ones we discussed just а moment 


MR. COLLINS: Yes. 

THE COURT: They аге. 

MISS KBARSE: You did not offer 427, 437. 

MR. COLLINS: 426 and 427, those are the documents 
we just discussed. 

THE COURT: They are received subject to the 
comments which I made. 

MISS KEARSE: Did you offer 437? 

MR. KRUSKA: No. 


MISS KEARSE: That was the one you said ea~‘ier was 


out of sequence. 

MR. HRUSKA: Off the record. 

(Discussion off the record.) 

MR. COLLINS: The next two documents I wouid offer 
are PX 400 and 401, docunents supplied by ASCAP li . ing the 
present officers and directors of ASCAP in PX 401 an. the 
officers and directors of ASCAP from 1945 to 1969 ia document 


PX 401. 


SOUTHERN DISTRICT COURT REPORTERS 


RY HOUSE 


3189 
BMI objects on the grounds that they аге irrele- 


vant, ASCAP has no objection. I offer them in evidence. 


—— — —üU•— — 


ТИЕ COURT: I assume they are irrelevant vis-a-vis 


=æ. — 


BMI, but they аге received subject to the rulings I have 
made before. 
MR. COLLINS: I offer PX 001, which is a portion | 
оѓ the trial transcript in the Cascade litigation, —— | 
Tij COURT: How large a portion? і 
MR. COLLINS: I think it is two pages, your 
Honor. One page, your llonor, with a cover page on top. 
THE COURT: That's one page. IS this what v 
were talking about yesterday? 
4 MR. COLLINS: I offer to his knowledge ага 
expertise in the area of broadcasting, Mr. Finkelstein. 
THE COURT: That offer is denied subject to your 
-ight to put it into evidence if Mr. Finkelstein tes fies 
inconsistently with it, and your right to examine him as 
to whether he made such a statement on the stand. 
(Plaintiff's Exhibits 019, 029, 102, 106, 40. 
405, 406, 407, 411, 416, 423, 450, 451, 452, 522, 524, 52 


522, 578, 426, 427, were received in evidence.) 
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MR. COLLINS: Your Honor, І really don't see 
the need to have to go through all of these kinds of things 
with Мү. Pinkelstein on the stand. 
THE COURT: I tried to express myself yesterday. 


I don't want to delay this, but I think it is going to be 


very difficult for me to judge cr certainly considerably 


more difficulty, and it is going to be less effective for 

me to judge just what Mr. Finkelstein's views and positions 
and commitments and additions have been if I have to do it 
by having to hear hin а day or two here and then keep m 

back and forth at all the different things he said during 

his lifetime and really it is as much & matter of convenience 
for me to get a single, whole presentation of the history 

of nis views, if it is going to be that, as much as anytl ng 
else. 

I also do think it is not the most effective or 
the most normal way of presenting the man's testimony. 

MR. COLLINS: I think it is normal to offer tne 
documents in evidence which constitute an admission of the 
party. That is what we are offering it as. 

The plaintiff has a right to offer it on 
that basis. 

THE COURT: What does he allegedly admit here? 

MR. TOPKIS: You won't believe it when you Ses 
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THE COURT: Never mind that. What does he alleged- 


ly admit. 

MR. COLLINS: Не admits that he's been dealing 
with radio and television broadcasters for the last 30 
years on an almost daily basis. 

THE COURT: I think that is really ridiculous. 
Can't you ask him how long he has been doing it? That's 
an admission? 


MR. TOPKIS: That's why I said you won't believe 


MR, HRUSKA: That's easy to say. 

THE COURT: зок, presumably I am objective on the 
Situation except to the extent that my time is involved on 
this thing and that's really a gut reaction of mine. 

I just think it is ridiculous for me to Һа. 
be fed or even take time to rule on this question. 

I'll take judicial notice of the fact that Mr; 
Finkelstein has been dealing with these people but aside 
from that, one simple question would elicit that 
stand and we have spent 10 minutes talking about 
ruling stands. 

You said yesterday, Mr. Hruska, and I 
whether it is applicable or not, what I am about to sa, "ou 
said in effect after everybody got the feel of my attit: ie 
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towards these exhibits perhaps it would have an influence 
on those to be offered. And if there are a whole bunch more 
like this you might want to review them to consider it. 

I am not suggesting that they are all what I on- 
sider to be as obvious as the last document. 

MR. HRUSKA: I don't think there are. I think 
they're irrelevant now. 

Now, Mr. Collins is referring to an answer to an 
interrogatory. 

THE COURT: An answer to an interrogatory may be 
slightly different, yes. 

MR. COLLINS: This is ASCAP's answer to our inter- 
rogatory 348. ASCAP has по objectionto its introcuction. 


BMI objects. 


MISS KEARSE: Оп the groundsthat it is not binding 


agair st us. 

MR. COLLINS: That was one that we cut out 
your suggestion before. 

MISS KEARSE: Does it have a number? 

MR. SOLLINS: 423. 

MISS KEARSE: Yes, we object on the grounds that 
it is not binding on us. 

THE COURT: Subject to the regular ruling chat 


particular issue, it is admitted. 
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(PX 423 received in evidence.) ; 

MR. COLLINS: Тһе next document I offer is PX 
485. 

These are forms of agreement between ASCAP and ! 
Ausak, 1959-"66 and 1966-1970. 

MISS KEARSE: Does this appear in your letter? 

MR. COLLINS: PX 485. 

MISS KEARSE: Where is it in the letter? 

MR. TOPKIS: 1'11 say quickly, your Honor, if 
they want to offer agreements that we have had with Musak, 
I have no objection. 

MR. COLLINS: You had no objection, Mr. Topkis. 
It is only because BMI has an objection. 

Page 13 of my letter, іп the middle of tl page. 

MISS KEARSE: We objected on the ground sthat 
it was not binding on us and not relevant. 

MR. COLLINS: Maybe it would be helpful to m:-- 
I did give you yesterday а copy of my document marked up 
with ali the numbers on it and I sort of gathered tha. you 
would be operating with that document. 

MISS KEARSE: That's right. І am working w; 
my objections because your document didn't have алу objec 


tions on it. 
THE COURT: Let's move along. That is admissible 
SOUTHERN DISTRICT COURT REPORTERS 
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i 
^; subject to the limitations on applicability to BMI. | 
i 


t-53 
= 


(PX 485 received in evidence.) Н 
i MR. COLLINS: І offer PX 533, a letter from Paul 


| 
| Fagan to Merrili Flood. 
! 


(^ 


I offer thi. letter to show the cost of the ASCAP 
? | survey of ТУ networks. 


€ | MISS KEARSE: We have objected to this, I believe, 


БА 


on the grounds that it is not binding on BMI and it has not 


MR. COLLINS: It's subject to a protective order. 
„ | ASCAP did not object to it. 

MR. TOPKIS: It is subject to a protective order, 
your Honor, and-- 


| 
| 
{ 
| 
| 
i 
№} been disclosed to BMI. We haven't seen it. . 
| 
| 
dd. THE COURT: Сап we agree that with regard to such 


с. 


items as Miss Kearse objects to because the protective 


. 
~d 


3 order has prevented her from seeing them, that she personally 


i 


|. be allowed to see them? 

MR. “OPKIS: Yes. 

MISS KEARSE: I don't see what possible effect it 
th соға Lave, being binding on BMI. 

eg THE COURT: І don't know that it would. 

BMI need по longer make any objections that docu- 
ж | ments аге not binding on BMI if, as a matter of law, I find 


that they are not binding or BMi and you are free to express 
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21 such objections in whatever later arguments or briefs are 


af filed. 


MISS KEARSE: Thank you. 


m———————————— 


THE COURT: And the same is true for ASCAP or 


any party. 

In other words, objections as to relevance and 
binding are saved. 

MISS KEARSE: І would like to be able to argue 


relevance at this point. 


(PX 533 received in evidence.) 
MR. COLLINS: Next I would offer 3M PX 106 and at 
T the same time PX 409. These are comparisons of ASCAP 
and BMI payment formulas, PX 409, prepared by ASCAP, dated 
1969 and 3M PX 106 is dated 1971. 
BMI cbjects on the grounds that it is irre. nt 
and ASCAP has no objection. 


Zt ТИЕ COURT: Do you recall the grounds? i 


MISS KEARSE; 


It doesn't hava to do with the 


i MR. COLLINS: І think that is basic background | 
material, some indication as to the рау out ог the per use 
basis, the distribution system, of the two societies. 
Certainly it contains ‘nformation as to ASCAP? 
e f ТШ: COURT: I'll accept it subject to arg. :n- i 
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that it is not relevant. I can't determine these things at 
this particular stage. You may very well be right, Miss 


Kearse. І don't know how much background we are going to 


| 
| 
| 
| 
| 
| 
| 
| 


need. 
(3-М PX 106 and PX 409 received in evidence.) 


MR. COLLINS: I offer PX 417 and PX 418. These 


are documents supplied by us by ASCAP іп answer to n 


tories setting forth the average value of an ASCAP writer | 
and АЗСАР publisher credit. I think that is again relevant | 
to computations. | 
ТПЕ COURT: Ав far as I can tell, it is not binding 
on BMI and it is admitted. | 
MISS KEARSE: Our objection is also to the reie- 
vance of the document. 
Til: COURT: Well, if it is not binding on you, 
then I don’t know that you have any standing to objec ) 
the relevance of it. But I'll admit it. 
(PX 417 and 418 received in evidence.) 
MR. COLLINS: РХ 416, PX 421, and PX 422. i 
offer these exhibits into evidence. They are documents 
supplied to us by ASCAP setting forth the performance 
credits earned by CTN, NBC and ABC during the years 1960-69. 
THE COURT: The ASCAP credits? 


MR. COLL7"3: Yes. 
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THE COURT: Is BMI's position the same as it 
was on the last exhibit? 

MISS KEARSE: Yes. 

THE COURT: Same ruling. 

(PX 416, 421 and 422 received in evidence.) 

MR. COLLINS: PX 432, which I offer in evidence 
is а document supplied to us by ASCAP listing the cataloques 
owned by each of the top 14 ASCAP publisher groups. This 
is subject to a protective order and BMI's objection is on 
that ground. 

ASCAP has no objection. 

THE COURT: Subject to Miss Kearse's right to 
inspect the exhibit, it is admitted. 

(PX 432 received in evidence.) 

MR. COLLINS: Could I ask that if Mr. Topkis 8 
any objections to that, that he let me know. 

MR. TOPKIS: You may be assured I will. 

HR. COLLINS: І mean at this time. 

MR. TOPKIS: Yes. 

MR. COLLINS: PX 432, the documents supplied to 
us by АЗСА), showing the total distribution, total credits 
and total СТМ credits for the top 50 ASCAP writer memb.. ; 
on the Four Fund Plan. 


I offer the document in evidence and BMI's 
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objection is that it has not been disclosed. It із subject 
to a protective order. 

THE COURT: I don't see how that item can be 


applicable to BMI under any circumstances and therefore, why 


| 
| 
| 
| 
| 


it would be necessary, although I have no feeling and ! 


apparently Mr. ТорКів doesn't either, for BMI even to inspect; 


that document. I assume that that will be brought to my atten- 


‘ 
! 


tion in relation to your argument, the argiment of Dr. 
Fisher, that the effect of the Four Fund setup is to keep 
people in ASCAP and so on and that doesn't apply to BMI at 
all, does it? 

MISS KEARSE: І don't believe so. 

MR. iIRUSKA: That is part of it. We wil. chink 
it is relevant to by-pass. 

THE COURT: Well, I think whatever you st. — 
Il am going to have to distinguish between those items «hich 
are relevant to by-pass and obviously do apply to BM. 2. 
ere applicable se BMI and those which obviously don't be cause; 
they simply don't exist in BMI's case and this wovld се one 
of them, I should think. 

It is admitted but do you want to argue that ; 
should have access to that? 


MISS KEARSE: I don't need to see it if it is not 


admitted against ВМІ. 
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іре 10 


zd MR. COLLINS: With the exception that it is 


—— —— — 


af admitted against them to the extent covered by the stipula- 
it tion. As to by-pass. 

à | 
2 тис COURT: То the extent that you are able to | 

| argue at it. At this stage, my inclination is to say that | 

; it is not relevant, even by virtue of the stipulation. 

i MR. COLLINS: That the document із not applicable. 
еі THU COURT: It із not applicable to BMI. I think 
r it is relative to the subject of by-pass, but манадан as to 
: ASCAP. 

i It is received in evidence. 

(PX 432 received in evidence.) | 

МА. TOPKIS: A further problem, your Honor, and | 
ud I am just putting my friends over there on notice that every | 
*. time іп my experience that you get into confidential docu- | 

ments іп a case, you create а mare's nest for yourself. | 

| THE COURT:  Lst's leave tomorrow's mare'3 nest | 
"i untíl tomorrow. | 
2% I agree with you. | 
5 i MR. IIRUSRA: I agree with that, too. Perhaps 
2 at the end of the case when we start briefing and if it | 


presents а problem, we сап come to your Honor and resolve ít 


at that time. 


MR. COLLINS: PX 459. This document consists of 
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It sets forth 


the ASCAP publ'sher performance record. 
total performance credits for the group of publishers-- 
for publisher groups. Maybe I'lljust list them. Chappell, | 
Essex, Famous, Feist, Miller and Robbins, which is one 
group. 

Leeds, Shapiro Bernstein, Morris and Warner 
Brothers. 

And the summary pages for each of those I have 
given a sub-number A through Н as indicated іп the marked a 
letters I have given you. 

I offer them in evidence.  ASCAP has no objection 
provided they are treated as confidential. 

THE COURT: BMI's position is the usual? 

MISS KEARSE: Yes. 


THE COURT: Do you assert that--is this by-pas 


material? 

MR. COLLINS: Yes. 

ТИВ COURT: Then subject to--I mean I can't judge 
that at this moment it is and I am not determining t'.. it 
is but subject to Miss Kearse's right to examine the т — 


if necessary, it is admitted. 
(PX 459 received in evidence.) 
MR. COLLINS: I'll offer as a group PX 419, 42.. 


463 and 464. These are ASCAP answers to interrogatories and 
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an affidavit by Herman Finkelstein and г court document in 
US v. ASCAP with a letter of Stanley A : ‘ttached. The 
only purpose of introducing these documents is to be 

able to calculate the payments by ABC, NBC, to ASCAP in 


the vears as to which those documents give information. 


Basically 1960 to 1969, basic background material. 
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